BILL THOMAS, CALIFORNIA
CHAIRMAN

PHILIP M. CRANE, ILLINOIS

E. CLAY SHAW, Jr., FLORIDA
NANCY L. JOHNSON, CONNECTICUT
AMO HOUGHTON, NEW YORK
WALLY HERGER, CALIFORNIA
JIM McCRERY, LOUISIANA
DAVE CAMP, MICHIGAN

JIM RAMSTAD, MINNESOTA
JIM NUSSLE, IOWA

SAM JOHNSON, TEXAS
JENNIFER DUNN, WASHINGTON
MAC COLLINS, GEORGIA

ROB PORTMAN, QHIO

PHILIP S. ENGLISH, PENNSYLVANIA
WES WATKINS, OKLAHOMA
J.0. HAYWORTH, ARIZONA
JERRY WELLER, ILLINOIS
KENNY HULSHOF, MISSOURI
SCOTT MCcINNIS, COLORADO
RON LEWIS, KENTUCKY

MARK FOLEY, FLORIDA

KEVIN BRADY, TEXAS

PAUL RYAN, WISCONSIN

Congress of the Wnited States
Rouse of Representatives

COMMITTEE ON WAYS AND MEANS

1102 LONGWORTH House OFFICE BUILDING
(202) 225-3625

Aashington, D 20515-6348

http://waysandmeans.house.gov

September 27, 2002

CHARLES B. RANGEL, NEW YORK
RANKING MINORITY MEMBER

FORTNEY PETE STARK, CALIFORNIA
ROBERT T. MATSUI, CALIFORNIA
WILLIAM J. COYNE, PENNSYLVANIA
SANDER M. LEVIN, MICHIGAN
BENJAMIN L. CARDIN, MARYLAND
HM McDERMOTT, WASHINGTON
GERALD D. KLECZKA, WISCONSIN
JOHN LEWIS, GEORGIA

RICHARD E. NEAL, MASSACHUSETTS
MICHAEL R, MCNULTY, NEW YORK
WILLIAM J. JEFFERSON, LOUISIANA
JOHN S. TANNER, TENNESSEE
XAVIER BECERRA, CALIFOANIA
KAREN L. THURMAN, FLORIDA
LLOYD DOGGETT, TEXAS

EARL POMEROY, NORTH DAKOTA

ALLISON H. GILES,
CHIEF OF STAFF

JANICE MAYS,
MINORITY CHIEF COUNSEL

The Honorable Tommy Thompson

Secretary

U.S. Department of Health and Human Services
200 Independence Avenue S.W.

Washington, D.C. 20201

The Honorable Thomas Scully
Administrator

Centers for Medicare and Medicaid Services
Hubert Humphrey Building, Room 314-G
200 Independence Avenue S.W.
Washington, D.C. 20201

Dear Secretary Thompson and Administrator Scully:

We are writing to express our serious concern that the proposed regulation on the
appeals of Medicare National Coverage Determinations (NCD) directly contravenes clear
Congressional intent. Congress passed the provision in the Benefits Improvement and
Protection Act (BIPA) of 2000 so that beneficiaries could challenge the Centers for
Medicare and Medicaid Services (CMS) administrative policy on national coverage
decisions. If a beneficiary was successful in his or her challenge, the policy would apply
to all beneficiaries. However, in the proposed rule, CMS retains all discretion on the
scope, substance and effect of any decision.

In the statute, Section 522 of BIPA (1869(£)(1)(A)(v)) was unambiguous about
who has the final say when a beneficiary appealed a coverage decision: “(v) A decision
of the Departmental Appeals Board constitutes a final agency action and is subject to
judicial review.”

But in the prdposed rule, if the Departmental Appeals Board (DAB) -- the
independent adjudicator -- finds that the NCD is unreasonable, the outcome (under
426.560 of the proposed regulation) is that CMS can choose do one of the following:
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“(A) Supplement the NCD record or rationale, and issue a new NCD.
(B) Revise the NCD.
(C) Repeal the NCD.”

Effectively, the proposed rule states that the Board’s decision is not the final agency
action. The beneficiary may have provided scientific information to the Board
supporting a revision of the overall policy, but the Board cannot enjoin CMS to act on
that information. The board is prohibited from: ’

Ordering CMS to modify a provision or provisions of an NCD;

Ordering CMS to pay a specific claim;

Establishing a time limit for the establishment of a new or revised NCD; or
Establishing coding or systems changes for an NCD or deadlines for
implementing these types of changes.

Indeed, under the regulation, the DAB’s powers are so limited it cannot even give CMS a
time limit for circumscribing CMS’s further deliberations.

What has the beneficiary gained under the proposed regulation? Under the
proposed rule, if a beneficiary’s complaint is successful, the regulation states “the
contractor must reopen the aggrieved party’s claim and adjudicate the claims without
using the provisions of the NCD that the Board felt invalid.” Thus, the beneficiary that
appealed has gained the right to go through the existing claims adjudication process. The
remaining 39 million beneficiaries will have gained little or nothing if CMS chooses to
retain the NCD.

If Congress had wanted beneficiaries to have the ability to challenge his or her
own claim rather than the underlying policy, Congress would have only altered the
existing claims adjudication process. However, the whole point of the Benefit
Improvement and Protection Act coverage provisions was to have a successful appeal by

a single beneficiary create policy for others, much like Supreme Court rulings become the
new law of the land.

Additionally, we have a number of other substantive issues about the regulation
such as CMS’ ability to stay the proceedings at any point to review the evidence and the
lack of specified deadlines. This compounds other problems such as the right of the
estate of a beneficiary who has died during the appeals process to pursue the complaint.
We are concerned that if the estate had no right to continue the appeal and the beneficiary
received a very expensive uncovered medical procedure, this could have a financially
devastating consequence to the family.
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We know you share our concern on how to improve the program for beneficiaries
and look forward to working with you on revising the regulation. We ask that the
revision reflect both the letter and spirit of the law.

-Sincerely yours,

Bill Thomas
Chairman
Committee on Ways and Means

Nancy L.Jo }
Chairman Ranking Minority Member
Committee on Ways and Means Committee on Ways and Means
Subcommittee on Health Subcommittee on Health



