MEDICARE PRESCRIPTION DRUG AND MODERNIZATION ACT OF 2003
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Current Law
No provision.
Explanation of Provision

The provision specifies thetitle of the Act and includes atable of contents.

Title I - Medicare Prescription Drug Benefit
Section 101. Establishment of a Medicare Prescription Drug Benefit
Current Law

Medicare does not cover most outpatient prescription drugs. Beneficiaries who are
inpatients of hospitals or skilled nursing facilities may receive drugs as part of ther treatment.
M edicare payments made to the facilities cover these costs. Medicare also makes payments to
physicians for drugs or biol ogical s which cannot be self-administered. This meansthat coverage
is generally limited to drugs or biologicals administered by injection. However, if the injectionis
generally self-administered (e.g., insulin), it is not covered.

Despite the general limitation on coverage for outpatient drugs, the law specifically
authorizes coverage for the following: 1) drugs used in immunosuppressive therapy (such as
cyclosporin) following discharge from a hospital for aMedicare covered organ transplant; 2)
erythropoietin (EPO) for the treatment of anemiafor persons with chronic rena failure who are
on dialysis; 3) drugs taken orally during cancer chemotherapy providing they have the same
active ingredients and are used for the same indications as chemotherapy drugs which would be
covered if they were not self-administered and were administered as incident to aphysician’s
professonal service; and 4) hemophilia clotting factors for hemophilia patients competent to use
such factors to control bleeding without medical supervision, and items related to the
administration of such factors. The program dso pays for supplies (including drugs) that are
necessary for the effective use of covered durable medical equipment, including those which
must be put directly into the equipment (e.g., tumor chemotherapy agents used with an infusion
pump). Medicare also covers pneumonia vaccines, hepatitis B vaccines, and influenza virus
vaccines.

Explanation of Provision

The provision would establish a new Voluntary Prescription Drug Benefit Program under a
new Part D of Title XVIII of the Social Security Act. Effective January 1, 2006, a new optional
benefit would be established. Beneficiaries could purchase either “ standard coverage” or
actuarially equivalent coverage. In 2006, “ standard coverage’ would have a $250 deductible,
20% cost-sharing for costs between $251 and $2,000, and all costs borne by theindividual above
$3,700. The out-of-pocket limit would be higher for higher income beneficiaries. Low-income



subsidieswould be provided for persons with incomes below 150% of poverty. Coverage would
be provided through prescription drug plans (PDPs), Medicare Advantage plans, or Enhanced
Fee-For-Service plans (MS-EFFS). The program would rely on private plans to provide
coverage and to bear some of the financial risk for drug costs. Federa subsidies would be
provided to encourage participation. Plans would determine payments and would be expected to
negotiate prices for drugs. A new Medicare Benefits Administration (MBA), within the
Department of Health and Human Services (HHS) would administer the benefit.

New Section 1860D-1. Benefits; Eligibility; Enrollment, and Coverage Period

The new Section 1860A would specify that each individual entitled to Medicare Part A or
enrolled in Medicare Part B would be entitled to obtain qualified prescription drug coverage
under Medicare. Medicare Advantage (MA) organizations and enhanced fee-for-service (EFFS)
plans would be required to offer qualified prescription drug coverage. Anindividual enrolled in
aMA-EFFS plan would obtain their drug coverage through the plan. An individual not enrolled
in either a Medicare Advantage or EFFS plan could enroll in anew prescription drug plan (PDP).
The provision would specify tha an individual eligible to make an election to enroll in a PDP, or
with an MA-EFFS plan, would do so in accordance with regulations issued by the Administrator
of the new Medicare Benefits Administration (MBA). Enrollments and changes in enrollment
could occur only during a specified election period. The dection periods would generally be the
same as those established for MA-EFFS programs including annual coordinated el ection periods
and special election periods. Anindividual discontinuing a MA election during the first year of
eligibility would be permitted to enroll in a PDP at the same time as the el ection of coverage
under the original fee-for-service plan.

The provision would establish initial election periods. A six month election period,
beginning on November 1, 2005, would be established for persons entitled to Part A or enrolled
under Part B on that date. For personsfirst entitled to Part A or enrolled in Part B after that date,
an initial election period, which was the same as that for initial part B enrollment, would be
established. The Administrator would be required to establish special election periods for
personsin special circumstances. Specifically these would apply to: persons having and
involuntarily losing prescription drug coverage; in cases of enrollment delays or non-enrollment
attributable to government action; in the case of an individual meeting exceptional circumstances
specified by the Administrator (including circumstances identified by the Adminigtrator for MA
enrollment); and in cases of individuals who become eligible for Medicaid drug coverage.

The provision would establish guaranteed issue and community-rating requirements. The
provision would specify that individuals electing qualified prescription drug coverage under a
PDP plan or MA-EFFS could not be denied enrollment based on health status or other factor.
MA provisions relating to priority enrollment (where capacity limits have been reached) and
limitations on terminations of eections would apply to PDP sponsors.

The provision would specify tha PDP sponsors and MA-EFFS organizations providing
gualified prescription drug coverage could not deny, limit, or condition the coverage or provision
of benefits or increase the premium based on any health-rd ated status factor in the case of
persons who maintained continuous prescription drug coverage since the date they first qualified
to elect drug coverage under Part D. Individua s who did not maintain continuous coverage
could be subject to an adjusted premium or a pre-existing condition exclusion in a manner
reflecting the additional actuarial risk involved. Such risk would be established through an
appropriate actuarial opinion.



The provision would specify tha an individual would be considered to have had continuous
prescription drug coverage if the individual established that he or she had coverage under one of
the following (and coverage in one plan occurred no more than 63 days after termination of
coverage in another plan): 1) qualified prescription drug coverage under aPDP or MA Rx or
EFFS Rx plan; 2) Medicaid prescription drug coverage; 3) prescription drug coverage under a
group health plan, but only if benefits were at least equivalent to benefits under a qualified PDP,
4) prescription drug coverage under a Medigap plan, but only if the policy was in effect on
January 1, 2006, and only if the benefits were at least equivalent to benefits under a qualified
PDP; 5) state pharmaceutica assistance program, but only if benefits were at |east equivalent to
benefits under aqualified PDP; and 6) veterans coverage for prescription drugs, but only if
benefits were at |east equivalent to benefits under aqualified PDP. Individuals could apply to the
Administrator to waive the requirement that such coverage be a least equivalent to benefits
under a qualified prescription drug plan. They could make such applicationif they could
establish that they were not adequately informed that the coverage did not provide such levd of
coverage.

The provision would require PDP sponsors to make drug coverage available to all digible
individuals residing in the area without regard to their health or economic status or their place of
residence in the area.

The provision would provide that elections would take effect at the same time that elections
take effect for MA plans. However, no election could take effect before January 1, 2006. The
Administrator would provide for the termination of an election in the case of termination of Part
A and Part B coverage or termination of an election for cause (including failure to pay the
required premium).

New Section 1860D-2. Requirements for Qualified Prescription Drug Coverage

The new Section 1860D-2 would specify the requirements for qualified prescription drug
coverage. Qudified coverage would be defined as either “ standard coverage” or actuarially
equivalent coverage. In both cases, access would have to be provided to negotiated prices.

For 2006, “standard coverage” would be defined as having a $250 deductible; 20% cost-
sharing up to theinitial coverage limit ($2,000); then no coverage until the beneficiary had out-
of-pocket costs of $3,700. Once the beneficiary reached the catastrophic (“stop loss”) limit, full
coverage would be provided. Beginning in 2007, the annual dollar amounts would be increased
by the annual percentage increase in average per capita aggregate expenditures for covered
outpatient drugs for Medicare beneficiaries for the 12-month period ending in July of the
previous year.

Plans would be permitted to substitute cost-sharing requirements, for costs up to theinitial
coverage limit that were actuarially consistent with an average expected 20% cost-sharing for
costs up to theinitial coverage limit. They could also apply tiered copayments, provided such
copayments were actuarially consistent with the average 20% cost-sharing requirements.

The provision would specify incurred costs that would count toward meeting the
catastrophic limit. Costs would only be considered incurred if they were incurred for the
deductible, cost-sharing, or benefits not paid because of application of theinitial coverage limit.
Costs would be treated as incurred costs only if they were paid by the individual (or by another
family member on behalf of the individual), paid on behalf of alow-income individual under the
subsidy provisions or under the Medicad program. Any costs for which the individual was



reimbursed by insurance or otherwise would not count toward incurred costs.

The provision would increase the annual out-of-pocket threshold for each enrollee whose
adjusted gross income exceeded a specified income threshold. The portion of income exceeding
this income threshold ($60,000 for individuals and $120,000 for couples in 2006), but below an
income threshold limit ($200,000 in 2006), would be considered in making this calculation. The
increase would be calculated asfollows. Frst, the ratio of the annual out-of-pocket limit to the
income limit would be calculated and expressed as a percent. For 2006, this would be $3,700
divided by $60,000 equaling 6.2%. This percentage would be multiplied by any excess income
over $60,000, or, if less, by the difference between income threshold limit and the income
threshold ( $140,000 in 2006). Thus, the catastrophic out-of-pocket limit would be $6,180 for an
enrollee with an income of $100,000 and $12, 380 for persons with incomes at $200,000 or
above. Beginning in 2007, the income threshold and income threshold limits would be increased
by the percentage increase in the consumer product index (CPI) for all urban consumers,
rounding to the nearest $100.

The income used for making the income determination would be adjusted gross income.
(Individualsfiling joint returns would each be treated separately with each person considered to
have an adjusted gross income equal to one-haf of the total.) The determination would be the
most recent return information disclosed by the Secretary of the Treasury to the Secretary of HHS
before the beginning of the year. The Secretary, in coordination with the Secretary of the
Treasury, would provide a procedure under which an enrollee could elect to use more recent
information, including information for ataxable year ending in the current caendar year. The
process would require: the enrollee to provide the Secretary with the relevant portion of the more
recent return; verification by the Secretary of the Treasury; and payment by the Secretary to the
enrollee equal to the benefit payments that would have been payable under the plan if more
recent information had been used. If such payments were made, the PDP sponsor would pay the
Secretary the requisite amount, less the applicable reinsurance that would have applied.

The Secretary would be required to provide, through the annual M edicare handbook, general
information on the calculation of out-of-pocket thresholds. The Secretary would periodically
transmit to the Secretary of the Treasury the names and Taxpayer Identification Numbers (TIMs)
of enrolleesin PDPs or MA-EFFS plans and request that the Secretary of the Treasury disclose
income information. The Secretary would disclose to entities offering the plan the amount of the
out-of-pocket threshold that would apply to a specified taxpayer. Criminal and civil penalties
would apply to any unauthorized disclosure of information.

The provision would permit a PDP or MA-EFFS plan to offer, subject to approvd by the
Administrator, alternative coverage providing certain requirements were met. The actuarial
value of total coverage would haveto be at |east equal to the actuarial value of standard
coverage. The unsubsidized value of the coverage (i.e. the value of the coverage exceeding
subsidy payments) would have to be equal to the unsubsidized value of standard coverage. The
coverage would be designed (based on actuarially representative patterns of utilization) to
provide for payment of incurred costs up to the initial coverage limit of at |east the same
percentage of costs provided under standard coverage. Further, stop loss protection would be the
same as that under standard coverage.

Both standard coverage and actuarially equivalent coverage would have to offer accessto
negotiated prices. Coverage offered by a PDP plan sponsor or a MA-EFFS entity would be
required to provide beneficiaries with access to negotiated prices (including applicable
discounts). Accesswould be provided even when no benefits were payable because of the



application of cost-sharing or an initial coverage limits. Insofar as a state dected to use these
negotiated prices for its Medicaid program, the Medicaid drug payment provisions would not
apply. Further, the negotiated prices would not be taken into account in making “ best price’
determinations under Medicaid. The PDP sponsor or MA or EFFS entity would be required to
disclose to the Administrator the extent to which manufacturer discounts or rebates or other
remunerations or price concessions were made available to the sponsor or organization and
passed through to enrollees through pharmacies and other dispensers. Manufacturers would be
required to disclose pricing information to the Administrator under the same conditions currently
required for Medicaid.

Qualified prescription drug coverage could include coverage exceeding that specified for
standard coverage or actuaridly equivalent coverage. However, any additional coverage would
be limited to covered outpatient drugs. The Administrator could terminate a contract with a PDP
sponsor or MA-EFFS entity if a determination was made that the sponsor or organizations
engaged in activities intended to discourage enrollment of classes of eligible Medicare
beneficiaries obtaining coverage through the plan on the basis of their higher likelihood of
utilizing prescription drug coverage.

Covered outpatient drugs would be defined to include: 1) a drug which may only be
dispensed subject to a prescription and which is described in subparagraph (A)(i) or (A)(ii) of
Section 1927(k)(2) of the Social Security Act (relating to drugs covered under Medicaid); 2) a
biological product described in paragraph B of such subsection; 3) insulin described in
subparagraph C of such section; and 4)vaccines licensed under section 351 of the Public Health
Service Act. Drugs excluded from Medicaid coverage would be excluded from the definition
except for smoking cessation drugs. The definition includes any use of a covered outpatient drug
for amedically accepted indicaion. Drugs which could be paid for under Medicare Part B would
not be covered under Part D. A plan could elect to exclude a drug which would otherwise be
covered, if the drug was excluded under the formulary and the exclusion was not successfully
appealed under the new Section 1860D-3. In addition, a PDP or MS-EFFS plan could exclude
from coverage, subject to reconsideration and appeals provisions, any drug which would not
meet Medicare’ s definition of medically necessary or was not prescribed in accordance with the
plan or Part D.

New Section 1860D-3. Beneficiary Protections for Qualified Prescription Drug Coverage.

The New Section 1860D-3 would specify required beneficiary protections. Planswould
have to comply with guaranteed issue and community-rated premium requirements specified in
the new Section 1860D-1, access to negotiated prices as specified in the new Section 1860D-2,
and the non-discrimination provisions specified in the new Section 1860D-6.

PDP plan sponsors would be required to disclose to each enrolling beneficiary information
about the plan’s benefit structure. The plan would have to disclose information on: 1) access to
covered drugs, including access through pharmacy networks; 2) how any formulary used by the
sponsor functioned; 3) copayment and deductible requirements (including any applicable tiered
copayment requirements; and 4) grievance and appeals procedures. In addition, beneficiaries
would have the right to obtain more detailed plan information. Plans would be required to have a
mechanism for providing specific information to enrollees on request. The sponsor would be
required to make available, through an Internet web site and, on request, in writing, information
on specific changesin the formulary. Plans would be required to furnish to enrollees a detailed
explanation of benefits, including information on benefits compared to the initial coverage limit
and the applicable out-of-pocket threshold.



PDP sponsors and entities offering an MA-EFFS would be required to permit the
participation of any pharmacy that met the plan’s terms and conditions. A PDP and an MA-
EFFS plan could reduce copayments for its enrolled beneficiaries bel ow the otherwise applicable
level for drugs dispensed through in-network pharmacies; in no case could the reduction result in
an increase in subsidy payments made by the Administrator to the plan. PDP sponsors and
entities offering an MA-EFFS plan would be required to secure participation in its network of a
sufficient number of pharmacies that dispense drugs directly to patients (other than by mail
order) to assure convenient access. The Administrator would establish convenient access rules
that were no less favorable to enrollees than rules for convenient access established by the
Secretary of Defense on June 1, 2003, for purposes of the TRICARE Retail Pharmacy program.
The rules would include adequate emergency assess for enrolled beneficiaries. Sponsors would
permit enrollees to receive benefits through a community pharmacy, rather than through mail-
order, with any differential in cost paid by enrollees. Pharmacies could not be required to accept
insurance risk as a condition of participation.

PDP sponsors and entities offering an MA-EFFS plan would be required to issue (and
reissue as appropriate) a card or other technology that could be used by an enrolled beneficiary to
assure access to negotiated prices for drugs when coverage is not otherwise provided under the
plan. The Administrator would provide for the development of uniform standards relating to a
standardized format for the card or other technology. These standards would be compatible with
the administrative simplification requirements of Title XI of the Social Security Act.

There isno requirement to use aformulary, however, if a PDP sponsor or a MA-EFFS entity
used aformulary, it would have to meet certain requirements. It would be required to establish a
pharmaceutical and therapeutic committee to deveop and review the formulary. The committee
would include at least one physician and one pharmacist with expertise in the care of elderly or
disabled persons. The majority of members would be physicians or pharmacists. The committee
would be required, when developing and reviewing the formulary, to base clinical decisionson
the strength of scientific evidence and standards of practice. Thiswould include assessing peer-
reviewed medicd literature, such as randomized clinical trids, pharmacoeconomic studies,
outcomes research data, and such other information the committee determined appropriate. The
committee would also take into account whether including a particular covered drug had
therapeutic advantages in terms of safety and efficacy. The formulary would have to include
drugs within each therapeutic category and class of covered outpatient drugs, athough not
necessarily all drugs within such categories or classes. When establishing such classes, the
committee would take into account the standards published in the United States Pharmacopeia
Drug Information. It would be required to make available to plan enrollees, through the Internet
or otherwise, the clinical basis for the coverage of any drug on the formulary. The committee
would be required to establish policies and procedures to educate and inform health care
providers concerning the formulary. Any removal of adrug from the formulary could not occur
until appropriate notice had been provided to beneficiaries and physicians. The plan would
provide for periodic evaluation and analysis of treatment protocols and procedures. Further, the
PDP sponsor or entity offering a MA-EFFS would be required to have, as part of itsappeals
process, aprocess for appeals of coverage denids based on application of the formulary.

Each PDP sponsor and entity offering a MA-EFFS would ensure that each pharmacy or
other dispenser informed enrolled beneficiaries at the time of purchase, of any price differential
between their prescribed drug and the price of the lowest cost generic drug covered under the
plan that was therapeutically equivalent and bioequivalent.

The PDP sponsor would be required to have (directly, or indirectly through arrangements)



an effective cost and drug utilization management program; quality assurance measures including
a medication thergpy management program and, for years beginning with 2007, an electronic
prescription drug program; and aprogram to control waste, fraud, and ause. Utilization
management programs would be required to include medically appropriate incentives to use
generic drugs and therapeutic interchange where appropriate. Medication therapy management
programs would be designed to assure, for beneficiaries at risk for potential medication problems
such as beneficiaries with complex or chronic diseases (such as diabetes, asthma, hypertension,
and congestive heart failure) or multiple prescriptions, that drugs under the plan were
appropriately used to optimize therapeutic outcomes through improved medication use and to
reduce the risk of adverse events, including adverse drug interactions. The program would be
developed in cooperation with licensed pharmacists and physicians. The PDP sponsor would be
required, when establishing fees for pharmacists and other providers, to take into account the
resources and time associated with the medication therapy management program.

The electronic prescription drug program would have to be consistent with national
standards developed by the Administrator. The program would be required to provide for
electronic transmittal of prescriptions (except in emergencies and exceptional cases) and for
provision of information to the prescribing health professional. To the extent feasible, the
program would permit the prescribing health professional to provide, and be provided,
information on an interactive real time basis.

The Administrator would be required to provide for the development of national standards
relating to the electronic prescription drug program. The standards would be compatible with
those established for the administrative simplification program established under title XI of the
Socia Security Act. The Administrator would establish an advisory task force that included
representatives of physicians, hospitals, pharmacies, beneficiaries, pharmacy benefit managers,
technology experts, and pharmacy benefit experts of the Departments of Veterans Affairs,
Defense and other appropriate Federal agencies. The task force would provide recommendations
to the Administrator on standards including recommendations relating to: 1) range of avalable
computerized prescribing software and hardware and their costs to develop and implement; 2)
extent to which such sgandards and systems reduce medication errors and can bereadily
implemented by physicians, pharmacies, and hospitals; 3) efforts to develop uniform standards
and a common software platform for the secure e ectronic transmisson of medication history,
eligibility, benefit and prescription information; 4) efforts to develop and promote universal
connectivity and interoperability for the secure exchange of information; 5) cost of
implementing such systems in hospital and physician office settings and pharmacies; and 6)
implementation issues as they relate to administrative simplification requirements and current
Federal and state prescribing laws and regulations and their impact on implementation of
computerized prescribing. The Administrator would be required to establish the task force by
April 1, 2004. 1t would be required to submit recommendations to the Administrator by January
1, 2005. The Administrator would be required to promulgate national standards by January 1,
2006.

Each PDP sponsor would be required to have meaningful procedures for the hearing and
resol ving of any grievances between the organization (including any entity or individua through
which the organization provides covered benefits) and enrollees. Enrollees would be afforded
access to expedited determinations and reconsiderations, in the same manner afforded under MA.
A beneficiary in aplan that provided for tiered cost-sharing could request coverage of anon-
preferred drug on the same conditions applicable to preferred drugs, if the prescribing physician
determined that the preferred drug for the treatment of the same condition was not as effective for
the enrollee or had adverse effects on the enrollee.



In general, PDP plans would be required to meet the requirements for independent review of
coverage denials and gppeals in the same manner that such requirements apply to MA
organizations. An individual enrolled in a PDP plan could appeal to obtain coverage for a drug
not on the formulary if the prescribing physician determined that the formulary drug for treatment
of the same condition was not as effective for the individual or had adverse effects for the
individud. The PDP sponsor would be required to meet requirements related to confidentiality
and accuracy of enrollee records in the same manner that such requirements apply to MA
organizations.

New Section 1860D-4. Requirements for and Contracts With Prescription Drug Plan (PDP)
Sponsors

New Section 1860D-4 would specify organizational plan requirements for entities seeking
to become PDP plan sponsors. In general, the section would require PDP sponsors to be licensed
under state law asarisk bearing entity eligibleto offer health insurance or health benefits
coverage in each state in which it offers a prescription drug plan. Alternaively it could meet
solvency standards established by the Administrator for entities not licensed by the state. Plans
would be required to assumefull financial risk on a prospective basis for covered benefits
except: 1) as covered by federd subsidy payments and reinsurance payments for high cost
enrollees; or 2) as covered by federal incentive payments to encourage plans to expand service
areas for existing plans or establish new plans. The entity could obtain insurance or make other
arrangements for the cost of coverage provided to enrollees.

PDP plan sponsors would be required to enter into a contract with the Administrator under
which the sponsor agrees to comply both with the applicable requirements and standards and the
terms and conditions of payment. The contract could cover more than one plan. The
Administrator would have the same authority to negotiate the terms and conditions of the plans
as the Director of the Office of Personnel Management has with respect to Federal Employee
Health Benefits (FEHB) plans. The Administrator would be required to take into account
subsidy payments for covered benefits in negotiating the terms and conditions regarding
premiums. The Administrator would designate at |east 10 service aress.

The new section would incorporate, by reference, many of the contract requirements
applicable to MA plans including minimum enrollment, contract periods, allowable audits to
protect against fraud and abuse, intermediate sanctions, and contract terminations. Pro rata user
fees could be established to help finance enrollment activities; in no case could the amount of the
fee exceed 20% of the maximum fee permitted for aMA plan.

The new Section would permit the Administrator to waive the state licensure requirement
under circumstances similar to those permitted under Part C for provider sponsored
organizations. In such cases, plans would be required to meet financial solvency and capital
adequacy standards established by the Administrator. The Administrator would establish such
standards by regulation by October 1, 2004.

The standards established under Part D would supersede any state law or regulation (other
than state licensing laws or laws relating to plan solvency). In addition, states would be
prohibited from imposing premium taxes or similar taxes with respect to premiums paid to PDP
sponsors or payments made to such sponsors by the Administrator.

New Section 1860D-5. Process for Beneficiaries to Select Qualified Prescription Drug
Coverage.



The new Section 1860D-5 would require the Administrator to establish a process for the
selection of a PDP plan or a MA-EFFS plan that provided qualified prescription drug coverage.
The process would include the conduct of annual coordinated election periods under which
individuds could change the qualifying plans through which they obtained coverage. The process
would also include the active dissemination of information to promote an informed selection
among qualifying plans (based on price, quality, and other features) in amanner consistent with
and in coordination with the dissemination of information under MA. Further, the process would
provide for the coordination of elections through filing with an entity offering a MA-EFFS plan
or a PDP sponsor in amanner consistent with that provided under MA. The plan would haveto
inform each enrollee at the beginning of the year of the enrollee’ s annual out-of-pocket threshold.

The section would specify that an EFFS Rx enrollee could only dect to receive drug
coverage through the plan.

The Administrator would assure that all eligible individuals residing in the U.S. would have
achoiceof enrollment in at least two qualifying plan options, a least one of whichisaPDP, in
their area of residence. The requirement would not be satisfied if only one PDP sponsor or one
MA or EFFS organization offered dl the qualifying plans in the area. If necessary to ensure such
access, the Administrator would be authorized to provide partial underwriting of risk for aPDP
sponsor to expand its service area under an existing prescription drug plan to adjoining or
additional areas, or to establish such a plan, including offering such plan on aregional or
nationwide basis. The assistance would be available only so long as, and to the extent, necessary
to assure the guaranteed access. However, the Administrator could never provide for the full
underwriting of financial risk for any PDP sponsor. Additionaly, the Administrator would be
directed to seek to maximize the assumption of financial risk by PDP sponsors and entities
offering MA-EFFS plans. The Administrator would be required to report to Congress annudly
on the exercise of this authority and recommendati onsto minimize the exercise of such authority.

New Section 1860D-6. Submission of Bids

The new Section 1860D-6 would require each PDP sponsor to submit to the Administrator
specified information in the same manner as such information is submitted by MA organizations.
The information to be submitted would be information on the qualified drug coverage to be
provided, the actuarial value of the coverage, and information on the bid and premium for the
coverage. The PDP sponsor would have to include an actuarial certification of: 1) the actuarial
basis for the bid and premium; 2) the portion of the bid and premium attributable to benefitsin
excess of the standard coverage; 3) the reduction in the premium resulting from reinsurance
subsidies; 4) the reduction in the bid resulting from direct and reinsurance subsidy payments; and
5) such other information required by the Administrator.

The Administrator would review the submitted information for purposes of conducting
negotiations with the plan. The Adminigtrator would approve the premium only if it accurately
reflected the actuarial value of the benefits and the 72% average subsidy provided for under the
new Section 1860D-8. The Administrator would apply actuarial principles to approval of a
premium in a manner similar to that used for establishing the monthly Part B premium. These
requirements would not apply to private fee-for-service plans.

The bid and premium for a PDP could not vary among individuals enrolled in the plan in the
same service area, provided they were not subject to late enrollment penalties. A PDP sponsor
would permit each enrolleeto have their premiums withhdd from their social security checksin
the same manner asis currently done for Part B premiums. Beneficiaries could also make



payment of the premium through an electronic funds transfer mechanism. The amount would be
credited to the Medicare Prescription Drug Trust Fund. Reductionsin Part B premiums
attributable to enroliment in MA plans could be used to reduce the premium otherwise
applicable.

Under certain conditions, the PDP sponsor or entity offering an MA-EFFS in an area would
be required to accept, for an individual eligible for alow-income premium subsidy, the reference
premium amount (premium for standard coverage) as payment in full for the premium for
qualified prescription coverage. This requirement would apply if there was no standard coverage
available in the area.

New Section 1860D-7. Premium and Cost-Sharing Subsidies for Low-Income Individuals

The New Section 1860D-7 would provide income-related subsidies for low-income
individuals. Low-income persons would receive a premium subsidy (based on the value of
standard coverage). Individuals with incomes below 135% of poverty (and assets bel ow $4,000)
would have a subsidy equal to 100% of the value of standard drug coverage provided under the
plan. (Beginning in 2007, these amounts would be increased by the percentage increase in per
capita beneficiary drug costs) For individuas between 135% and 150% of poverty, there would
be a dliding scale premium subsidy ranging from 100% of such vdue at 135% of poverty to 0%
of such vaue at 150% of poverty. For both groups, beneficiary cost-sharing for spending up to
theinitial coverage limit would be reduced to an amount not to exceed $2 for a multiple source
or generic drug and $5 for a brand drug. Sponsors and entities could not charge individuals
receiving cost-sharing subsidies more than $5 per prescription. Sponsors and entities could
reduce to zero the cost-sharing otherwise goplicable for generic drugs.

The determination of whether an individual was a subsidy eligible individual, and the
amount of the subsidy, would be made by the State Medicaid program or the Social Security
Administration. Such funds as necessary would be appropriated to the Social Security
Administration. Individuals not in the 50 states or the District of Columbia could not be subsidy
eligibleindividuals but could be eligible for financial assistance with drug costs under new
Section 1935(e) added by Section 103.

The premium subsidy amount would be defined as the benchmark premium amount for the
qualified prescription drug coverage that the beneficiary selects whether offered by a PDP plan or
an MA-EFFSinthe area. The benchmark premium amount for a plan means the premium
amount for enrollment under the plan (without regard to any subsidies or late enrollment
penalties) for standard converge (or aternative coverage if the actuarial value is equivalent). If a
plan provides alternative coverage with a higher actuarial value than that for standard coverage,
the benchmark amount would bear the same ratio to the total premium as the actuarial value of
standard coverage was to the actuarial value of aternative coverage.

The Administrator would provide a process whereby the Administrator would notify the
PDP sponsor or MA-EFFS entity that an individual was eligible for a subsidy and the amount of
the subsidy. The sponsor or entity would reduce the premiums or cost-sharing otherwise
imposed by the amount of the subsidy. The Administrator would periodically, and on atimely
basis, reimburse the sponsor or entity for the amount of the reductions.

Part D benefits would be primary to any coverage available under Medicad. The
Administrator would be required to deveop and implement a plan for the coordination of Part D
benefits and Medicaid benefits. Particular attention would be given to coordination of payments



and preventing fraud and abuse. The Adminigtrator would be required to involve the Secretary,
the States, the data processing industry, pharmacists, pharmaceutical manufacturers, and other
experts in the development and administration of the plan.

Section 1860D-8. Subsidies for All Medicare Beneficiaries for Qualified Prescription Drug
Coverage

New Section 1860D-8 would provide for subsidy payments to qualifying entities. The
payments would reduce premiums for all beneficiaries consistent with an overdl subsidy level of
72%, reduce adverse sdlection anong plans, and promote the participation of PDP sponsors.
Such payments would be made as direct subsidies and through reinsurance. The section would
constitute budget authority in advance of appropriations and represent the obligation of the
Administrator to provide for subsidy payments specified under the section.

Direct subsidies would be made for individuals enrolled in a PDP or MA-EFFS plan, equal
to 42% of the national weighted average monthly bid amount. Each year, the Administrator
would compute a national average monthly bid amount equal to the average of the benchmark
bid amounts for each drug plan (not including those offered by private-fee-for service entities)
adjusted to add back in the value of reinsurance subsidies. The benchmark bid amount would be
defined as the portion of the bid attributable to standard coverage or actuaria equivalent
coverage. The bid amount would be aweighted average with the weight for each plan equal to
the average number of beneficiaries enrolled in the plan for the previous year. (The Administrator
would establish a procedure for determining the weighted average for 2005).

Reinsurance payments would be made for specified costs incurred in providing prescription
drug coveragefor individuals enrolled in either a PDP plan, or aMA Rx or EFFS Rx plan. The
Administrator would provide for reinsurance payments to PDP sponsors, and entities offering
MA Rx or EFFS Rx plans. Reinsurance payments would be provided for 30 percent of an
individual’ s allowable drug costs over the initial reinsurance threshold ($1,000 in 2006) but not
over theinitial coverage limit ($2,000 in 2006). Reinsurance, not to exceed 80% would also be
provided for costs over the out-of-pocket threshold ($3,700 in 2006). In the aggregate,
reinsurance payments would equal 30% of total payments made by qualifying entities for
standard coverage.

For purposes of calculating reinsurance payments, allowable costs would be defined as the
portion of gross covered prescription drug costs that were actually paid by the plan, but in no
case more than the part of such costs that would have been paid by the plan if the drug coverage
under the plan were standard coverage. Gross covered drug costs would be defined as costs
(including administrative costs) incurred under the plan for covered prescription drugs dispensed
during the year, including costs related to the deductible, whether paid by the enrollee or the plan,
regardless of whether coverage under the plan exceeded standard coverage and regardless of
when the payment for the drugs was made.

The Administrator would be required to estimate the total reinsurance subsidy payments that
would be made during the year (including those made to qualified retiree plans) and total benefit
payments to be made by qualifying entities for standard coverage during the year. The
Administrator would proportionately adjust payments such that total subsidy payments during the
year were equal to 30% of total payments made by qualifying plans for standard coverage during
theyear. The Administrator could adjust direct subsidy paymentsin order to avoid risk selection.
The payment method would be determined by the Administrator who could use an interim
payment system based on estimates. Payments would be made from the Medicare Prescription



Drug Trust Fund.

Special subsidy payments would be made to a qualified retiree prescription drug plan. A
qualified plan would be defined as employment-based retiree health coverage (including
coverage offered pursuant to one or more collective bargaining agreements) meeting certain
requirements. The Administrator would have to determine that coverage had at |east the same
actuarial value as standard coverage. The sponsor (and the plan) would be required to maintain
and provide access to records needed to ensure the adequacy of coverage and the accuracy of
payments made. Further, the sponsor would be required to provide certifications of coverage.
Payment could not be made for an individual unless: the individual was covered under the retiree
plan and entitled to enroll under a PDP or MA-EFFS but elected not to. Subsidy payments would
equal 28% of alowable costs over the $250 deductible but not over $5,000. (The dollar amounts
would be adjusted annually by the percentage increase in Medicare per capita prescription drug
costs.) The Administrator could adjust the percentage so that aggregate expendituresin ayear
were the same as aggregate expenditures that would have been madeif the regular direct subsidy
and reinsurance provisions (including adjustments) applied.

New Section 1860D-9. Medicare Prescription Drug Trust Fund.

New Section 1860D-9 would create a Medicare Prescription Drug Trust Fund.
Requirements applicable to the Part B trust fund would apply in the same manner to the Drug
Trust Fund as they apply to the Part B Trust Fund. The Managing Trustee would pay from the
account, from time to time, low-income subsidy payments, subsidy payments, and payments for
administrative expenses. The Managing Trustee would transfer, from time to time, to the
Medicaid account amounts attributable to allowable increases in administrative costs associated
with identifying and qualifying beneficiaries eligible for low-income subsidies. Amounts
deposited into the Trust Fund would include the federal amount which would otherwise be
payable by Medicaid except for the fact that Medicaid becomes the secondary payer of drug
benefits for the dual eligibles. The provision would authorize appropriations to the Trust Fund
an amount equal to the amount of payments from the Trust Fund reduced by the amount
transferred to the Trust Fund.

The provision would specify that any provision of law reating to the solvency of the Trust
Fund would take into account the Fund and the amounts received by, or payable from, the Fund.

Effective Date: Enactment
New Section 1860D-10. Definitions, Treatment of References to Provisions in Part C

New section 1860D-10 would include definitions of terms and specify how cross references
to Part C would be applied. It would further provide that any reduction or waiver of cost-sharing
would not be in violation of kickback and similar prohibitions. The section would further require
the Secretary to submit areport to Congress within 6 months of enactment that makes
recommendations regarding providing benefits under Part D.

Also within 6 months of enactment, the Secretary would be required to review the current
standards of practice for pharmacy services provided to patients in nursing facilities.
Specifically, the Secretary would assess: 1) the current standards of practice, dinical services,
and other service requirements generally utilized for such pharmacy services; 2) evaluate the
impact of those standards with respect to patient safety, reduction of medication errors, and
quality of care; and 3) recommend necessary actions.



Effective Date: Enactment

Section 102. Offering of Qualified Prescription Drug Coverage Under the Medicare
Advantage and Enhanced Fee-For-Service Program

Current Law

Under current law, M edicare+Choice plans may elect to offer prescription drug coverage
under Part C. The extent of these benefits vary and are not subject to any explicit standardization
requirements. However, aswith al M edicare+Choice benefit specifics, the financing and design
of such benefits must meet the approva of the Secretary under the adjusted community rate
(ACR) approval process. Generally, plans offering drugs must either finance such benefits from
the differences between the gpplicable county payment rate and their costs in providing
Medicare’ s basic benefits, or by assessing beneficiaries who enroll in the plan supplementa
premiums.

Explanation of Provision

The provision would specify that, beginning January 1, 2006, a MA organization could not
offer acoordinated care MA plan unless either that plan or another plan offered by the
organization in the areaincluded qualified drug coverage. It could not offer drug coverage (other
than that already required under Medicare) unless the coverage was at |least qualified prescription
drug coverage. Anindividual not electing qualified prescription drug coverage under Part D
would be treated asindligible to enroll inaMA plan offering such coverage.

The organization would be required to meet beneficiary protections outlined in the new
Section 1860D-3, including requirements relating to information dissemination and grievance
and appeals. The organization would also be required to submit the same information required of
PDP sponsors when submitting a bid. The Administrator could waive such requirements to the
extent the Administrator determined they were duplicative of requirements otherwise applicable
to the organization or plan. MA organizations providing qualified drug coverage would receive
low-income subsidy payments, and direct and reinsurance subsidies. A single premium would be
established for drug and nondrug coverage.

The same requirements would be applicable to an EFFS organization.

Effective Date: Applies to coverage provided on or after January 1, 2006

Section 103. Medicaid Amendments
Current Law

Some low-income aged and disabled Medicare beneficiaries are also eligible for full or
partial coverage under Medicaid. Within broad federal guidelines, each state setsits own
eligibility criteria including income eligibility standards. Persons meeting the state standards are
entitled to full coverage under Medicaid. Persons entitled to full Medicaid protection generally
have all of their health care expenses met by a combination of Medicare and Medicaid. For these
“dual eligibles” Medicare pays first for services both programs cover. Medicaid picks up
Medicare cost-sharing charges and provides protection against the costs of services generally not



covered by Medicare, including prescription drugs. State Medicaid programs have the option to
include prescription drugsin their Medicaid benefit packages. All states include drugs for at
least some of their Medicaid beneficiaries and many offer it to all program recipients entitled to
full Medicaid benefits.

Federal law specifies several population groups that are entitled to more limited Medicaid
protection. These are qualified Medicare beneficiaries (QMBS), specified low-income
beneficiaries (SLIMBS), and certain qualified individuals. QMBs are aged or disabled persons
with incomes at or below the federal poverty level and assets below $4,000 for an individual and
$6,000 for a couple. QMBs are entitled to have their Medicare cost-sharing charges, including
the Part B premium, paid by the federa-state Medicaid program. SLIMBs are persons who meet
the QMB criteria, except that their income is over the QMB limit; the SLIMB limit is 120% of
the federal poverty level. Medicaid protection for SLIMBsis limited to payment of the Medicare
Part B premium. QM Bs and SLIMBs are not entitled to Medicaid’ s prescription drug benefit
unless they are also entitled to full Medicaid coverage under their state’s Medicaid program.

Qualifyingindividuals (Qls) are never entitled to Medicaid drug coverage (because, by
definition, they arenot eligible for full Medicaid benefits). QI-1s are persons who meet the
QMB criteria, except that their income is between 120% and 135% of poverty. Medicaid
protection for QI-1sislimited to payment of the monthly Medicare Part B premium. QI-2s are
persons who meet the QMB criteria, except that their income is between 135% and 175% of
poverty. Medicad protection for Ql-2sis limited to payment of that portion of the Part B
premium &tributable to the gradual transfer of some home hedth visits from Medicare Part A to
Medicare Part B. Expenditures under the QI-1 and QI-2 programs are paid for 100% by the
federd government (from the Part B trust fund) up to the state' s allocation levd. A stateisonly
required to cover the number of persons which would bring its spending on these population
groupsin ayear up to itsallocation level. Any expenditures beyond that level are paid by the
state. Assistance under the QI-1 and QI-2 programsis available for the period January 1, 1998
to December 31, 2002.

Explanation of Provision

Section 103 would add a new Section 1935 to the Socia Security Act entitled “ Special
Provisions Relating to Medicare Prescription Drug Benefit.” The provision requires states, as a
condition of receiving federal Medicaid assistance, to make eligibility determinations for low-
income premium and cost-sharing subsidies, inform the Administrator of cases where eligibility
has been established, and otherwise provide the Administrator with information that may be
needed to carry out Part D. The provision would provide for the phased-in federa assumption of
associated administrative costs. In 2005, the federal matching rate would be increased by 10
percent and in 2006 by 20 percent. In each subsequent year the percent would be increased by
ten percentage points (but in no case could the rate exceed 100 percent). Beginning in 2013, the
federal matching rate would be 100 percent. The state would be required to provide the
Administrator with the appropriate information needed to properly allocate administrative
expenditures that could be made for similar eligibility determinations.

The provision would provide for the federal phase-in of the costs of premiums and cost-
sharing subsidiesfor dual eligibles (i.e. persons eligible for Medicare and full Medicad benefits,
including drugs). Over the 2006 - 2020 period, the federal matching rate for these costs would be
increased to cover 100% of what would otherwise be state costs. States would be required to
maintain Medicaid benefits as awragp around to Medicare benefits for dual eligibles; states could
require that these persons elect Part D drug coverage.



Residents of territories would not be eligible for regular low-income subsidies. However,
territories would be able to get additional Medicaid funds, beginning at $25 million in 2006 and
increasing in subsequent years by the annual percentage increase in prescription drug costs for
Medicare beneficiaries. 1n order to obtain these funds, territories would be required to formulate
a plan on how they would dedicate the funds to assist low-income Medicare beneficiaries in
obtaining covered outpatient prescription drugs. The Administrator would be required to report
to Congress on the application of the law in the territories.

Effective Date: Enactment

Section 104. Medigap Transition
Current Law

Most beneficiaries have some health insurance coverage in addition to basic Medicare
benefits. Some individuals obtain private supplementary coverage through an individualy-
purchased policy, commonly referred to asa*Medigap” policy. Beneficiaries with Medigap
insurance typically have coverage for Medicare s deductibles and coinsurance; they may dso
have coverage for some items and services not covered by Medicare. Individuals generally sdect
from one of 10 standardized plans, though not all 10 plans are offered in al states. The 10 plans
are known as Plans A through Plan J. Plan A covers a basic package of benefits. Each of the
other nine plans includes the basic benefits plus a different combination of additional benefits.
Plan Jisthe most comprehensive. PlansH, I, and J offer some drug coverage.

The law provided for the development by the National Association of Insurance
Commissioners (NAIC) of standardized benefit packages. It aso provides for modifications of
such packages when Medicare benefit changes are enacted.

All insurers offering Medigap policies are required to offer open enrollment for 6 months
from the date a person first enrolls in Medicare Part B (generally when the enrollee turns 65).
The law dso guarantees issuance of specified Medigap policies for certan persons whose
previous supplementary coverage wasterminated. Guaranteed issue also applies to certain
persons who elect to try out a managed care option under the M edicare+Choice plan program.

Explanation of Provision

The provision would prohibit, effective January 1, 2006, the issuance of new Medigap
policies with prescription drug coverage. The prohibition would not apply to policies replacing
another policy with drug coverage. Further, it would not apply to policies meeting new
standards, as outlined below.

The provision would guarantee i ssuance of a substitute Medigap policy for persons,
enrolling in Part D, who at the time of such enrollment were enrolled in and terminated
enrollment in aMedigap policy H, |, or J. The guaranteed enrollment would be for any of the
Plans A through Plan G. The guarantee would apply for enrollments occurring in the new
Medigap plan within 63 days of termination of enrollment in aMedigap drug Plan H, I, or J.

The insurer could not impose an exclusion based on a pre-existing condition for such individuals.
Further, the insurer would be prohibited from discriminating in the pricing of such policy on the
basis of the individual’ s health status, claims experience, receipt of health care or medical
condition.



The provision would provide for the development by the NAIC of two new standardized
Medigap plans and would outline the standards for these policies. The first new policy would
have the following benefits (notwithstanding other provisions of law relating to core benefits): 1)
coverage of 50% of the cost-sharing otherwise applicable (except coverage of 100% cost-sharing
applicable for preventive benefits); 2) no coverage of the Part B deductible; 3) coverage of all
hospital coinsurance for long stays (asin current core package); and 4) alimitation on annual
out-of-pocket costs of $4,000 in 2005 (increased in future years by an appropriate inflation
adjustment as specified by the Secretary). The second new policy would have the same benefit
structure as the first new policy, except that: 1) coverage would be provided for 75%, rather than
50%, of cost-sharing otherwise applicable and 2) the limitation on out-of-pocket costs would be
$2,000, rather than $4,000. Both policies could provide for coverage of Part D cost-sharing;
however, neither policy could cover the Part D deductible.

Effective Date: Enactment

Section 105. Medicare Prescription Drug Discount Card Endorsement Program

Current Law. On July 12, 2001, the President announced a new national drug discount card
program for Medicare beneficiaries. Under this program, CM S would endorse drug card
programs meeting certain requirements. This program was viewed as an interim sep until a
legidlative reform package, including both a drug benefit and other Medicare reforms, was
enacted. Implementation of the drug discount card program was suspended by court action.

Explanation of Provision. The provision would require the Secretary or Adminigtrator to
establish a program to endorse prescription drug discount card programs meeting certain
requirements and to make available information on such programs to beneficiaries. The Secretary
would begin operation of the program within 90 days of enactment. The Secretary would provide
for an gppropriate transition and discontinuation at the time the drug benefits first become
available under Part D.

The Secretary could not endorse a program unless it met certain requirements. The program
would have to pass on to enrollees discounts on drugs, incuding discounts negotiated with
manufacturers. The program could not be limited to mail order drugs. It would haveto provide
pharmaceutical support services, such as education and counseling, and servicesto prevent
adverse drug interactions. It would have to provide, through the Internet and otherwise,
information to enrollees that the Secretary identified as being necessary to provide for informed
choice by beneficiaries among endorsed programs. This would include information on
enrollment fees, prices charged to beneficiaries, and services offered under the program. The
entity operating the program would have to demonstrate experience and expertise in operating
such a program or asimilar program. The entity would have to havein place adequate
procedures for assuring quality. The annual enrollment fee could not exceed $30 (which could be
paid in whole or in part by the State). Further, the program would be required to meet additional
requirements identified by the Secretary to protect and promote the interest of Medicare
beneficiaries, including requirements that assure that beneficiaries were not charged more than
the lower of the negotiated retail price or the usual and customary price.

The Secretary would provide for the dissemination of information which compared the costs
and benefits of such programs. This activity would be coordinated with the dissemination of
educational information on MA plans. The Secretary would provide appropriate oversight to
ensure compliance of endorsed programs with the requirements of this section, including



verification of discounts, and services provided, the amount of dispensing fees, and audits. The
Secretary would be required to provide, through the use of the Medicare toll free number, for the
receipt and response to inquiries and complaints. The Secretary would be required to revoke the
endorsement of any program the Secretary deemed no longer met requirements or engaged in
false or misleading marketing practices. The provision would specify that a beneficiary could
only be enrolled in one endorsed program at atime. A beneficiary could change enrollment, but
not until he or she had been in aplan a minimum period, as specified by the Secretary.

Effective Date
Enactment
Section 106.

Current Law

Current law authorizes, under specified circumstances, the disclosure by the Secretary of the
Treasury of returns and return information for purposes other than tax administration.

Explanation of Provision

The provision would permit the Secretary of the Treasury, upon written request from
the Secretary of the Department of Health and Human Services (HHS) to discloseto
officers and employees of HHS specific information with respect to a specified taxpayer
for a specific tax year. The information that could be disclosed is taxpayer identity
information and the adjusted gross income for the taxpayer or, if less, theincome
threshold limit specified under the new Part D ($200,000 in 2006). A specified taxpayer
would be either: 1) an individual who had adjusted gross income for the year in question
in excess of the income threshold specified in the new Part D ($60,000); or 2) an
individual who elected to use more recent income information as permitted under Part D.
Individualsfiling joint returns would each betreated separately with each person
considered to have an adjusted gross income equal to one-half of the totd.

Return information disclosed could be used by officers and employees of HHS only
for administering the prescription drug benefit. They could disclose the annual out-of -
pocket threshold applicable to an individual to the entity offering the individual
prescription drug coverage. The sponsor could use such information only for the
purposes of administering the benefit.

Effective Date

Enactment.

Section 107. State Pharmaceutical Assistance Transition Commission

Current Law

A number of states currently have programs to provide low-income persons, not
qualifying for Medicaid, with financial assistancein meeting their drug costs. The state
programs differ substantially in both design and coverage.



Explanation of Provision

The provision would establish a State Pharmaceutical Assistance Transition
Commission to develop aproposal for deding with the transitional issues facing state
programs and participants due to implementation of the new Part D prescription drug
program. The Commission, to be established on the first day of the third month following
enactment, would include: 1) arepresentative of each governor from each state with a
program that the Secretary identifies as having a benefit package comparable to or more
generous than the new Part D; 2) representatives from other states that have
pharmaceutical assistance programs, as appointed by the Secretary; 3) representatives (not
exceeding the total under #1 and #2) of organizations that represent interests of
parti cipants, appointed by the Secretary; 4) representatives of Medicare Advantage
organizations; and 5) the Secretary or the Secretary’ s designee and other members
specified by the Secretary. The Commission would develop the proposal in accordance
with specified principles, namely: 1) protection of the interests of program participantsin
the least disruptive manner; 2) protection of the financia and flexibility interests of states
so they are not financially worse off; and 3) principles of Medicare modernization
outlined in Title 1l of the Act.

The Commission would report to the President and Congress by January 1, 2005.
The report would contain specific proposals including specific legidlative or
administrative recommendations, if any. The Commission would terminate 30 days later.

Effective Date

Enactment.

TITLE Il - Medicare Enhanced Fee-For-Service and Medicare Advantage Programs;
Medicare Competition

Section 200. Medicare Modernization and Revitalization

Current Law

Health Maintenance Organizations (HMOs) and other types of managed care plans
have been allowed to participate in the Medicare program, beginning with private health
plans contracts in the 1970s and the Medicare risk contract program in the 1980s. Then,
in 1997, Congress passed the Balanced Budget Act of 1997 (BBA, P.L. 105-33),
replacing the risk contract program with the Medicare+Choice (M+C) program.

Explanation of Provision

Thistitle would establish the Medicare Enhanced Fee-for-Service (EFFS) program,
under which Medicare beneficiaries would be provided access to arange of EFFS plans
that may include preferred provider networks. It would establish a Medicare Advantage
(MA) program to offer improved managed care plans with coordinated care. It would
also use competitive bidding, in the same style of the Federal Employees Hedth Benefits
program (FEHBP) for the EFFS plans and MA plans beginning in 2010.

SUBTITLE A - Medicare Enhanced Fee-For-Service Program



Section 201. Establishment of Enhanced Fee-For-Service (EFFS) Program under
Medicare

Current Law

Payment. Under current law, Medicare+Choice (M+C) plans are paid an
administered monthly payment, called the M+C payment rate, for each enrollee. The per
capitarate for a payment areais set at the highest of one of three amounts, calculated
according to formulas established in statute and updated by law. The three amounts are:

I aminimum payment (or floor) rate,

I arate calculated as a blend of an area-specific (local) rate and a national
rate, or

I arate reflecting a minimum increase from the previous year’ s rate.

After preliminary M+C payment rates are determined for each payment area
(typically a county), abudget neutrality adjustment is required by law to determine final
payment rates. This adjustment is made so that estimated total M+C paymentsin a given
year will be equal to the total payments that would be made if payments were based solely
on area-specific rates. The budget neutrality adjustment may only be applied to the
blended rates because rates cannot be reduced beow the floor or minimum increase
amounts. The blend payment is aso adjusted to remove the costs of direct and indirect
graduate medical education. The blend payment amount is based on a weighted average
of local and national rates for all Medicare beneficiaries.

Each year, the three payments amounts are updated by formulas set in statute. Both
the floor and the blend are updated each year by a measure of growth in program
spending, the national growth percentage. The minimum increase provides an additional
2% over the previous year’ s amount.

Eligibility. Medicare beneficiaries who are entitled to Part A of Medicare and
enrolled in Part B may receive Medicare benefits through the original Medicare fee-for-
service (FFS) program or they may enroll in a Medicare+Choice (M+C) plan.

Explanation of Provision

Beginning January 1, 2006 the Administrator would establish an EFFS program to
offer EFFS plans to EFFS digible individuals in one of not less than 10 regions
established by the Administrator. EFFS plans would be required to provide either FFS or
preferred provider coverage. Under FFS coverage, planswould: 1) be required to
reimburse hospital's, physicians and other providers at a rate determined by the plan on a
FFS basis, without placing providers at risk, 2) not vary rates based on the provider’s
utilization, and 3) not restrict the selection of providers from among those who are
lawfully authorized to provide covered services and agree to accept the plan’s terms and
conditions. Preferred Provider Organization (PPO) coverage plans would: 1) require a
network of providers who agreed to a contractually specified reimbursement for covered
benefits with the organization, and 2) providefor reimbursement for all covered benefits
regardless of whether they were provided within the network.

EFFS digible individuals would be those individuals who were entitled to Medicare
Part A and enrolled in Part B. EFFS plans could only be offered in aregion, if the plan
was. 1) available to all EFFS beneficiariesin an entire region, 2) complied with statutory
access requirements, 3) uniformly provided all required Parts A and B benefits, and other
benefits as may berequired 4) included a single deductible for benefits under Parts A and
B, and a catastrophic limit on out-of-pocket expenses, and 5) provided prescription drug
coverage for each enrollee electing Part D drug coverage. The Administrator would not
approve an EFFS plan if benefits were designed to substantially discourage enrollment by
certain eligible individuals.



Each year, beginning in 2006, an EFFS organization would submit a monthly bid
amount for each plan in each region, referred to as the “ EFFS monthly bid amount”. The
bid could not vary among EFFS eligible individualsin the EFFS region involved. The
EFFS organization would be required to provide the following information: 1) the bid
amount for the provision of all required items and services, based on average costs for a
typical enrolleeresiding in the region and the actuarial basis for determining such
amount; 2) the proportion of the bid attributed to the provision of statutory non-drug
benefits (the “ unadjusted EFFS statutory non-drug monthly bid amount”), statutory
prescription drug benefits, and non-statutory benefits including the actuarial basis for
determining these proportions; and 4) additional information as the Administrator may
require. The Administrator could negotiate the bid amount and could also reject a bid
amount or proportion, if it was not supported by the actuarial basis. The Administrator
could enter into contract for up to three EFFS plansin any region.

Certain plans, based in part on their monthly bid amount, may be able to provide
beneficiary savings. The EFFS plan would provide the enrollee a monthly rebate equal to
75% of the average per capitasavings, if any. (Calculation of average per capita savings
isdiscussed below.) The rebate could be in the form of acredit towards the EFFS
monthly prescription drug premium or the EFFS monthly supplemental beneficiary
premium, a direct monthly payment, or other means approved by the Administrator.

The Administrator would determine, at the same time payment rates were announced
(beginning in 2006), the average of the risk adjustment factors, by region. For plans
offered in the previous year, the Administrator could compute the average based on
previous year risk adjustment. For plans entering aregion, in which no plan was offered
in the previous year, the Administrator would estimate the average, and could use factors
applied in comparable regions or on a national basis.

For each EFFS plan, the Administrator would adjust the EFFS region -specific non-
drug monthly benchmark amount and the unadjusted EFFS statutory non-drug monthly
bid amount by the applicable average risk adjustment factor. The average per capita
monthly savings would equd the amount by which the risk-adjusted benchmark exceeds
therisk-adjusted bid.  The EFFS region-specific non-drug monthly benchmark amount
would be an amount equal to 1/12 of the average (weighted by the number of EFFS
eigibleindividualsin each payment ared) of the annual capitation rate calculated for that
area

The administrator would pay plans as follows. For plans below the benchmark (for
which there were average per capita monthly savings), the payment would equal the
unadjusted EFFS statutory non-drug monthly bid amount, with three adjustments.
Payment would be adjusted for demographics factors including age, disability, gender,
institutional status, health status, and other factors; 2) intra-regional geographic
variations; and 3) the amount of the monthly rebate for the plan and year. For plans with
bids at or above the benchmark (for which there were no average per capita monthly
savings), the payment amount would equd the EFFS region-specific non-drug monthly
benchmark amount, with the demographic and geographic adjustments. Additionally, for
an EFFS enrollee who enrollsin Part D and el ects qualified prescription drug coverage
through the plan, the plan would receive reimbursement for prescription drugs. This
reimbursement would include a direct subsidy payment, a rensurance subsidy payment
anocli_ rge(iJI mal:i)ursemmt for premiums and cost-sharing reductions for certain low-income
individuds.

Beneficiary EFFS premiums are defined as follows. In the case where aplan
provides arebate, the EFFS monthly basic beneficiary premium would be zero. In the
case where a plan does not provide a rebate (the plan’ s unadjusted EFFS statutory non-
drug bid is above the EFFS region specific non-drug benchmark), the EFFS monthly
basic beneficiary premium would be the difference between the bid and the benchmark
amount. The EFFS monthly prescription drug beneficiary premium would be the portion
of the plan’s total monthly bid that the statutory drug benefit represents. The EFFS



monthly supplemental beneficiary premium would be the portion of the plan’s total
monthly bid that is atributable to the supplemental non-statutory benefits.

Most of the statutory requirements concerning payment rules (other than the
requirements for rates, service areas and MSA payments), organization and financial
reguirements, the establishment of standards, and contracts, would apply to EFFS plans.
However, unlike current law, EFFS plans would not be permitted to segment aregion.
No Medicare supplemental policy (with the exception of the 2 new plans offered under
Section 104 of this bill) could provide coverage of the single deductible or more than
50% of the other cost-sharing imposed under an EFFS plan under Part E.

Subtitle B-Medicare Advantage Program

CHAPTER 1-Implementation of Program

Section 211. Implementation of Medicare Advantage Program

Current Law

See Section 200. Medicare Modernization and Revitalization and Section 201.
Establishment of Enhanced Fee-For-Service (EFFS) Program under Medicare.

Explanation of Provision

This provision would establish the Medicare Advantage (MA) program under Part C
of Medicare and make changes in the payments for these plans. It would be replaced with
100% of fee-for-service (the adjusted average per capita cost for the year, for MA
payment area for services covered under Parts A and B for individuals entitled to benefits
under Part A, enrolled under Part B and who are not enrolled in aMA plan). This
payment would be adjusted to include the additional payments that would have been
made if Medicare beneficiaries entitled to benefits from facilities of the Department of
Veteran Affairs (VA) and the Department of Defense (DOD) hadn’t used those services.
The minimum payment (floor) would be increased as under current law, and would
include indirect medical education (IME), but exclude direct medical education (DME).
Further the minimum percentage increase amount would also be changed. For 2004 and
beyond, the minimum percent increase would be the greater of: 1) a 2% increase over the
previous year, as under current law; or 2) the annua MA capitation rate for the area for
the previous year, increased by the national per capita MA growth percentage increase.
There would be no adjustment to the national growth percentage for prior years errors
before 2004, for purposes of cal culating the minimum percentage increase. For 2005, the
annual rate equals the previous year's rate increased by the national growth percentage.

No later than 18 months after enactment of this legidlation, the Medicare Payment
Advisory Commission would report to Congress providing an assessment of the method
used for determining the adjusted average per capita cost (AAPCC). The report would
examine the variation in costs between different areas, including differences in input
prices, utilization and practice patterns; the appropriate geographic area for payment; and
the accuracy of the risk adjustment methods in reflecting differences in the cost of
providing care.

No later than July 1, 2006, the Administrator would submit a report to Congress that



describes the impact of additional financing provided under the Act and other Acts,
including BBRA and BIPA) on the availability of MA plansin different areas and its
impact on lowering premiums and increasing benefits under such plans.

Chapter 2- Implementation of Competition Program

Section 221. Competition Program Beginning in 2006

Current Law

See Section 200. Medicare Modernization and Revitalization and Section 201.
Establishment of Enhanced Fee-For-Service (EFFS) Program under Medicare.

Explanation of Provision

Each year, beginning in 2006, an MA organization would be required to provide the
following information: 1) the bid amount for the provision of all required items and
services, based on average costs for atypical enrollee residing in the areaand the
actuarial basis for determining such amount; 2) the proportion of the bid attributed to the
provision of statutory non-drug benefits (the “ unadjusted MA statutory non-drug monthly
bid amount”), statutory prescription drug benefits, and non-statutory benefits including
the actuarial basis for determining these proportions; and 4) additional information as the
Administrator may require. The Administrator could negotiate the bid amount and could
also reject the bid or proportion, if it was not supported by the actuarial basis. Private
Fee-for-Service (PFFS) plans would be exempt from this negotiation.

Certain plans, based in part on their monthly bid amount, may be able to provide
beneficiary savings. The MA plan would provide the enrollee a monthly rebate equal to
75% of the average per capita savings, if any, as discussed below. The rebate could bein
the form of a credit towards the MA monthly supplementary beneficiary premium or the
MA monthly prescription drug premium, a direct monthly payment, or other means
approved by the Administrator.

The Administrator would determine, at the same time payment rates were announced
(beginning in 2006), the average of the risk adjustment factors, by state, or on abasis
other than the state. For plans offered in the previous year, the Administrator could
compute the average based on the previous year's risk adjustment. For plans entering a
state, in which no plan was offered in the previous year, the Administrator would estimate
the average, and could use factors applied in comparable states or on a national basis.

For each MA plan, the Administrator would adjust the FFS area-specific non-drug
monthly benchmark amount and the unadjusted MA statutory non-drug monthly bid
amount by the applicable average risk adjustment factor. The average per capitamonthly
savings would equal the amount by which the risk-adjusted benchmark exceeds the risk-
adjusted bid. The FFS area-specific non-drug monthly benchmark amount would be an
amount equal to 1/12 of the annual MA capitation rate calculated for that area.

Beginning in 2006, the administrator would pay plans as follows. For plans below
the benchmark (for which there were average per capita monthly savings), the payment
would equal the unadjusted MA statutory non-drug monthly bid amount, with two
adjustments. Payment would be adjusted for demographic factors including age,
disability, gender, health status, and other factors and the amount of the monthly rebate
for the plan and year. For plans with bids at or above the benchmark (for which there
were no average per capita monthly savings), the payment amount would equal the FFS



area-specific non-drug monthly benchmark amount, with the demographic adjustments.
Additionally, for an MA enrollee who enrollsin Part D and elects qualified prescription
drug coverage through the plan, the plan would receive reimbursement for prescription
drugs. Thisreimbursement would include a direct subsidy payment, arensurance
subsidy payment and reimbursement for premiums and cost-sharing reductions for certain
low-income individuals.

The Administrator would not approve aplan if benefits were designed to
substantidly discourage enrollment by certain MA eligibleindividuals. TheMA
monthly bid amount, the MA monthly basic and supplemental beneficiary premium and
the MA monthly MSA premium, would not vary among individuals enrolled in the plan.

Chapter 3 - Additional Reforms

Section 231. Making Permanent Change in Medicare Advantage Reporting Deadlines
and Annual, Coordinated Election Period

Current Law

The Public Health Security and Bioterrorism Preparedness and Response Act of
2002, P.L. 107-188, made temporary changes to reporting dates and deadlines: 1) the plan
deadline for submitting ACRs and other information moved from no later than July 1 to
no later than the second Monday in September for 2002, 2003, and 2004, 2) the annual
coordinated election period moved from the month of November to November 15 through
December 31 for 2002, 2003, and 2004, and 3) the M+C payment rate announcement
moved from no later than March 1 to no later than the second Monday in May for 2003
and 2004. The Secretary isrequired to mail information to enrollees at least 15 days
before each annual open season, including alist of plan and plan options.

Explanation of Provision

This provision would permanently 1) move the plan deadline for submitting
information to the second Monday in September, 2) change the annual coordinated
election period to November 15 through December 31, and 3) move the annual payment
rate announcement to no later than the second Monday on May. The requirement for
providing information comparing plan options would be amended to require that the
information would be provided to the extent possible at the time of preparation of
material for the mailing.

Section 232. Avoiding Duplicative State Regulations

Current Law

Medicare law currently preempts State law or regulation from applying to M+C
plans to the extent they are inconsistent with federal requirements imposed on M+C
plans, and specifically, relating to benefit requirements, the inclusion or treatment of
providers, and coverage determinations (including related appeals and grievance
processes).

Explanation of Provision

This provision would stipulate that Federal standards established by thislegislation
would supersede any state law or regulation (other than state licensing laws or state laws
relating to plan solvency), with respect to MA plans offered by MA organizations.



Section 233. Specidized Medicare Advantage Plans for Special Needs Beneficiaries

Current Law

One modd for providing aspecialized M+C plan, EverCare, operates as a
demonstration program. EverCare is designed to study the effectiveness of managing
acute-care needs of nursing home residents by pairing physicians and geriatric nurse
practitioners. EverCare receives afixed capitated payment, based on a percentage of the
adj u?lted average per capita costs (AAPCC), for al nursing home resident Medicare
enrollees.

Explanation of Provision

This provision would establish anew MA option — specialized MA plans for special
needs beneficiaries (such as the EverCare demonstration). Special needs beneficiaries are
defined as those MA eligible individuals who are institutionalized, entitled to Medicaid,
or meet requirements determined by the Secretary. Enrollment in specialized MA plans
could be limited to special needs beneficiaries until January 1, 2007. No later than
December 31, 2005 the Administrator would be required to submit areport to Congress
that assessed the impact of specialized MA plans for special need beneficiaries on the
cost and quality of services provided to enrollees. No later than 6 months after enactment
of this Act, the Secretary of HHS would be required to issue find regulations to establish
requirements for special needs beneficiaries.

Section 234. Medicare MSAS

Current Law

M+C plans must have a quality assurance program that: 1) stresses health outcomes
and provides data permitting measurement of outcomes and other indices of quality; 2)
monitors and eval uates high volume and high risk services and the care of acute and
chronic conditions; 3) evaluates the continuity and coordination of care that enrollees
receive; 4) is evaluated on an ongoing basis as to its effectiveness; 5) includes measures
of consumer satisfaction, and 6) provides the Secretary with certain information to
monitor and evaluate the plan's quality. Only certan coordinated care plans (excluding
non-network MSAs, PPOs and PFFS plans) have to comply with other quality assurance
requirements, such as providing for interna peer review, establishing written protocols
for utilization review, and establishing mechanisms to detect under and over utilization.

Medicare MSAs were available on a demonstration basis, and no one could join a
Medicare MSA after January 1, 2003 or earlier, if enrollment reached a capacity limit of
390,000.

Explanation of Provision

The provision would permanently extend Medicare MSAs and remove the
enrollment cap. It would eliminate the requirement that Medicare MSA plans report on
enrollee encounters, Non-contract providers furnishing servicesto enrollees of MSAs
would be subject to the same balanced billing limitations as non-contract providers
furnishing services to enrollees of coordinated care plans.

Section 235. Extension of Reasonable Cost Contracts

Current Law

Cost-based plans are reimbursed by Medicare for the actual cost of furnishing
covered services, less the estimated value of beneficiary cost-sharing. The Secretary may



not extend or renew a reasonable cost reimbursement contract for any period beyond
December 31, 2004.

Explanation of Provision

This provision would allow reasonable cost contracts to be extended or renewed
indefinitely, with an exception that would begin January 1, 2008. These contracts could
not be extended or renewed for a servicearea, if during the entire previous year, the area
had 2 or more coordinated care MA plans or 2 or more EFFS plans which meet the
following minimum enrollment requirements: 1) at least 5, 000 enrollees for the portion
of the areawithin a M SA with a population of more than 250,000 and counties
contiguous to such MSA, and 2) at least 1,500 enrollees for any other portion of such
area.

Subtitle C - Application of FEHBP Style Competitive Reforms
Section 241. Application of FEHBP-Style Competitive Reform Beginning in 2010
Current Law

See Section 200. Medicare Modernization and Revitalization and Section 201.
Establishment of Enhanced Fee-For-Service (EFFS) Program under Medicare.

Explanation of Provision

Beginning in 2010, this provision would create the new payment system for a
“competitive EFFS region” defined as a region that during the open season offers at least
2 EFFS plans by different organizations, each meeting minimum enrollment requirements
as of March of the previous year.

The competitive EFFS non-drug benchmark amount is equal to the sum of: 1) the
EFFS component, and 2) the FFS component. The EFFS component is calculated as the
product of: 1) the weighted average of the EFFS plan bids for the region and year, and 2)
1 minus the FFS market share percentage for the region and year. The FFS component is
calculated as the product of:: 1) the EFFS region-specific non-drug monthly benchmark
amount for the region and the year, and 2) the FFS market share percentage for the region
and the year. The weighted average of EFFS plan bids is calculated by summing the
following for each EFFS plan in aregion - the unadjusted EFFS statutory non-drug
monthly bid amount multiplied by the number of individuals who reside in the region and
who were enrolled in the EFFS plan during March of the previous year, divided by the
total number of such individualsfor all EFFS plans for that region for the year. The FFS
market share percentage is the proportion of EFFS eligible individuals who were
residents of the region during March of the previous year and were not enrolled in an
EFFS of MA plan, or if greater, the same proportion determined on a national basis.
Plans not offered in the previous year are excluded.

Similarly, beginning in 2010, this provision would also create a new payment system
for “competitive MA areas’ (CMA area) defined as an area that during the open season
offers at least two MA plans by different organizations, each meeting the minimum
enrollment requirements as of March of the previous year.

The CMA non-drug benchmark amount is equal to the sum of: 1) the MA
component, and 2) the FFS component. The MA component is calculated as the product
of: 1) the weighted average of the MA plan bids for the region and year, and 2) 1 minus
the FFS market share percentage for theregion and year. The FFS component is
calculated as the product of: 1) the FFS area-specific non-drug monthly bid amount for
the area and the year, and 2) the FFS market share percentage for the area and the year.
The weighted average of MA plan bids is calculated by summing the following for each



MA plan in an area - the unadjusted MA statutory non-drug monthly bid amount
multiplied by the number of individuals who reside in the areaand who were enrolled in
the MA plan during March of the previous year, divided by thetotal number of such
individuals for al MA plansfor that areafor the year. The FFS area-specific non-drug
monthly bid is defined as the weighted average of the FFS area-specific non-drug
monthly benchmark amounts (defined above) for the MA payment area or areas included
in the areafor the year. The FFS market share percentageis the proportion of MA
eligible individuals who were residents of the areaduring March of the previous year and
were not enrolled in an EFFS of MA plan, or if greater, the same proportion determined
on anational basis. Plans not offered in the previous year are excluded. The
Administrator would compute the benchmark for each CMA area before the beginning of
each annual election period, beginning in 2010.

Similar to the rebates under the EFFS and MA programsfor non-competitive aress,
beneficiaries in competitive areas would receive a rebate equal to 75% of the average per
capita monthly savings

Beginning in 2010, the Secretary would announce on ayearly basis the FFS area-
specific non-drug benchmark and if applicable the competitive MA non-drug benchmark
for the year and competitive MA areainvolved and the FFS market share, the adjustment
factor, relating to demographic adjustments, ESRD, and health status, and in the case of a
competitive MA area, the projected FFS area-specific non-drug bid.

Beneficiariesenralling in plans with bids bel ow the benchmark would recei ve seventy-
five percent of the difference between the benchmark and bid, and the government would
receive twenty-five percent of the difference. Beneficiaries enrolling in plans with bids
above the benchmark would pay the excess.

To carry out this section, the Administrator would transmit the name, social security
number and adjustment amount to the Commissioner of Social Security a the beginning
of each year and periodic updates throughout the year. Effective January 1, 2010.

TITLE III B COMBATTING WASTE, FRAUD AND ABUSE
Section. 301. Medicare Secondary Payer (M SP) Provisions.
Current Law

In certain instances, Medicare is prohibited from making payment for a health care
claim if payment is expected to be made promptly under workmen’s compensation law or
plan, under automobile or liability insurance (including a self-insured plan) or under no-
fault insurance on behalf of a beneficiary. Medicare is permitted to make a conditional
payment in certain circumstances including if Medicare could reasonably expect payment
to be made under aworkers' compensation plan or no-fault insurance claim and Medicare
deteqmi n%)that the payment will not be made promptly, as determined in accordance with
regulations).

Explanation of Provision

The Secretary would be able to make a Medicare payment if a primary plan --a
workmen’s compensation law or plan, an automobile or liability insurance policy or plan
(including a self-insured plan), or a no-fault insurance plan, has not made or cannot
reasonably be expected to make prompt payment (as determined in accordance with
regulaions). This payment would be contingent on reimbursement by the primary plan to
the Medicare Trust Funds.

Thelist of primary plans for which conditional payment could be made would be
expanded; an entity engaging in abusiness, trade, or profession would be deemed as



having a self-insured planif it carriesits own risk. Failure to obtain insurance would be
required as evidence of carrying risk. A primary plan, aswell as an entity that receives
payment from aprimary plan, would be required to reimburse the Medicare Trust Funds
for any payment made by the Secretary if the primary plan was obligated to make
payment. The Secretary’ s authority to recover payment from any and all responsible
entities and bring action, including the collection of double damages, to recover payment
under the Medicare Secondary Payer provisions also would be darified.

Effective Date

Subsection (a) would be effective as if included in the enactment of title 111 of the
Medicare and Medicaid Budget Reconciliation Amendments of 1984 (P.L. 98-369).
Subsection (b) would be effective upon enactment.

Section 302. Competitive Acquisition of Certain Items and Services.
Current Law

In general, durable medical equipment is paid under a set of local (or state) fee
schedules subject to certain floors and ceilings as well as limited to the lower of the actual
charge for the equipment or the fee schedule amount. Fee schedule amounts received an
update of the full consumer price index for urban consumers (CPI-U) in 2003.

BBA 97 authorized the Secretary to conduct up to five demonstration projects to test
competitive bidding as away for Medicare to price and pay for Part B services other than
physician services. The Secretary was required to establish up to three competitive
acquisition areas for this purpose. Three competitive bidding demonstrations for durable
medical equipment, prosthetics, orthotics, and supplies were implemented, two in Polk
County, Florida and onein the San Antonio, Texas area.

Explanation of Provision

The Secretary would be required to establish and implement competitive acquisition
programs for durable medica equipment, medical supplies, items used in infusion, drugs
and supplies used in conjunction with durable medical equipment, parental nutrition, and
off-the-shelf orthotics (requiring minimal self-adjustment for appropriate use) that would
replace the Medicare fee schedule payments. Class |11 devices, those that sustain or
support life, are implanted, or present potential unreasonablerisk (e.g., implantable
infusion pumps and heart valve replacements) and are subject to premarket approval by
the Food and Drug Administration would not be covered by the program.

In starting the programs, the Secretary would be required to establish competitive
acquisition areas, but would be able to exempt rural areas and areas with low population
density within urban areas that are not competitive, unless a significant national market
exists through mail order for a particular item or service. The programs would be phased-
in over 3 years with one-third of the areas implemented each year. High-cost items and
services would be required to be phased-in first. The Secretary would be able to exempt
items and services for which competitive acquisition would not be likely to result in
significant savings. The Secretary would be required to establish a process where
existing rental agreements for covered DME items entered into contract before
implementation of this program would not be affected. The supplier would be required to
provide for appropriate servicing and replacement of theserental items.

Certain requirements for the competitive acquisition program would be established.
Specifically, the Secretary would be alowed to award contracts in an area only when the
following conditions were met: entities met quality and financial standards specified by
the Secretary or the Program Advisory and Oversight Committee; tota amounts paid
under the contracts would be expected to be less than would otherwise be paid;
beneficiary accessto multiple supplies would be maintained; and beneficiary liability



would be limited to 20% of the applicable contract award price. Contracts would be
required to be re-competed at |east every 3 years. The Secretary would be required to
award contracts to multiple entities submitting bids in each areafor an item or service and
would also have the authority to limit the number of contractors in a competitive
acquisition are to the number needed to meet projected demand for covered items and
services. The Secretary would be permitted to waive certain provisions of the Federal
Acquisition Regulation that are necessary for the efficient implementation of this
program, other than those relating to confidentiality of information. The Secretary would
be required to report to Congress annually on savings, reductions in cost-sharing, access
to items and services, and beneficiary satisfaction under the competitive acquisition
program.

A Program Advisory and Oversight Committee with members appointed by the
Secretary would be established. The Committee would be required to provide advice and
technical assistance to the Secretary regarding the implementation of the program, data
collection requirements, proposals for efficient interaction among manufacturers and
distributors of the items and services, providers, and beneficiaries, and other functions
specified by the Secretary. The provisions of the Federal Advisory Committee Act would
not apply to this Committee.

The Secretary would be required to conduct a demonstration program on using
competitive acquisition for clinical laboratory tests that are furnished without a face-to-
face encounter between theindividual and the hospital personnel or physician ordering
the tests. The same quality and financial conditions specified for the DME competitive
acquisition program would apply for clinical laboratory test competitive acquisition. An
initial report to Congress would be required of the Secretary not later than December 31,
2005 with progress and final reports as the Secretary would determine appropriate. GAO
would be required to report to Congress on the differences in reimbursement between
public and private payors for clinical diagnostic services. The Secretary would be
required to study whether suppliers of DME are soliciting physicians to prescribe certain
brands or modes of delivery of covered items based on profitability.

The covered items and services included in the competitive acquisition program
would be paid as determined under this program. The Secretary would be able to use this
payment information to adjust the payment amounts for DME not in a competitive
acquisition area. In thisinstance, the inherent reasonableness rule would not be applied.
Orthoticsincluded in a competitive acquisition program would also be paid the amounts
determined by this program. The Secretary would be able to use this payment
information to adjust the payment amounts for such items. In thisinstance, the regular
payment rules established by regulation, including the inherent reasonableness rule,
would not be applied.

Effective Date

Upon enactment

Section 303. Competitive Acquisition of Covered Outpatient Drugs and Biologicals.

(a) Adjustment to the Physician Fee Schedule.

Current Law

The relative value associated with a particular physician serviceis the sum of three
components. physician work, practice expense, and malpractice expense. Practice
expense include both direct costs (such as clinical personnel time and medical supplies



used to provide a specific service to an individual patient) as wdl asindirect costs such as
rent, utilities, and business costs associated with running a practice). When the physician
fee schedule was implemented, reimbursement for practice expenses was based on
historic charges. The Socia Security Act Amendments of 1994 (PL. 103-432) required
the Secretary to develop a methodology for aresource based system for calculating
practice expenses for usein CY 1998. BBA 1997 delayed the implementation of the
methodology until CY 1999 and established atransition period with full implementation
by CY2002. BBRA required the Secretary to establish a data collection process and data
standards for determining practice expense relative values. Under this survey process, the
Secretary was required to use data collected or deve oped outside HHS, to the maximum
extent practicable, consistent with sound data collection practices.

The Secretary is required to periodically review and adjust the relative values
affecting physician payment to account for changes in medicd practice, coding changes,
new data on relative value components, or the addition of new procedures. Under the
budget-neutrdity requirement, changes in these factors cannot cause expenditures to
differ by more than $20 million from what would have been spent if such adjustments
had not been made.

Explanation of Provision

The Secretary would be required to establish the practice expense relative vadue for
the physician fee schedule in CY 2004 using the survey data provided by entities and
organizationsif consistent with the Secretary’s criteriafor acceptable survey data. The
Secretary would be required to consult with GAO and groups representing the affected
physician specialties before publishing the notice of proposed rulemaking. The increase
in expenditures resulting from this provision would be exempt from the budget-neutrdity
requirement for CY2004. The Secretary would not be prevented from adjusting the
practice expense relative values in subsequent years. The resulting adjustmentsin
practice expense relative value units for CY 2004 would not be subject to administrative
or judicial review. Also, the Secretary would be required to adjust the nonphysician work
pool methodology so that practice expense relative values for these services are not
disproportionately reduced as aresult of the above changes.

Effective Date
Upon enactment.
(b) Payment Based on Competition.

Current Law

Although Medicare does not currently provide an outpatient prescription drug
benefit, coverage of certain outpatient drugs is specifically authorized by statute.
Specificaly, under Medicare Part B, outpatient prescription drugs and biologicals are
covered if they are usually not self-administered and are provided incident to a
physician’s services. Drugs and biologicals are dso covered if they are necessary for the
effective use of covered durable medical equipment, including those which must be put
directly into the equipment. In addition, Medicare will pay for certain self-administered
oral cancer and anti-nauseadrugs, erythropoietin (used to treat anemia),
immunosuppressive drugs after covered Medicare organ transplants and hemophilia



clotting factors. Vaccines for diseases like influenza, pneumonia, and hepatitis B are
considered drugs and are covered by Medicare. Payments for covered outpatient drugs
are made under Medicare Part B and are based on 95% of the average wholesale price
(AWP). Theterm*“AWP”’ is not defined in statute or regulation, but generdly, the AWP
Isintended to represent the average price used by wholesdersto sdl drugsto their
customers. It has been based on reported prices as published in industry reference
publications or drug price compendia. There are no uniform criteriafor reporting these
numbers. Moreover, these reported prices do not reflect the discounts that manufacturers
and wholesalers customarily offer to providers and physicians. To differing degrees, the
published prices on which Medicare payment’ s are based are higher than the amounts
actually paid to acquire a given prescription drug.

Because covered outpatient prescription drugs are Part B services, Medicare pays
80% of the recognized amount and the beneficiary is liable for the remaining 20%
coinsurance amount, except in the case of vaccines where no beneficiary cost-sharing is
imposed. Also, beneficiaries cannot be charged for any amounts in excess of the
recognized payment amount.

Explanation of Provision

A new section 1847A would be established and the Secretary would be required to
establish a competitive acquisition program to acquire and pay for covered outpatient
drugs. Under this program, at least 2 contractors would be established in each
competitive acquisition area (which would be defined as an appropriate geographic
region) throughout the United States. Each year, a physcian would be required to select a
contractor who would deliver covered drugs and biologicals to the physician. There
would be 2 categories of drugs under this program: the oncology category (which would
include drugs determined by the Secretary as typically primarily billed by oncologists or
are otherwise used to treat cancer) that would be implemented beginning in 2005, and the
non-oncology category that would be implemented beginning in 2006. In this case,
covered drugs means certain drugs currently covered under Section 1842(0) of the Social
Security Act (SSA) which are not covered as part of the competitive acquisition for
durable medical equipment. Blood clotting factors, drugs and biologicals other than
erythropoetin furnished as treatment for end-stage renal disease (ESRD), and
radiopharmaceuticals would not be considered covered drugs under the competitive
acquisition program. Nothing in the section would affect the carrier invoice pricing
method used to pay for radiopharaceuticals. The Secretary would also be able to exclude
other drugs and biologicals or classes of drugs and biologicals that are not appropriate for
competitive bidding or would not produce savings.

Certain contractor selection and contracting requirements for the competitive
acquisition program would be established. Specifically, the Secretary would be required
to establish an annual selection process for a contractor in each areafor each of the 2
categories of drugs. The Secretary may not award the 2-year contract to any entity that
does not have the capacity to supply covered outpatient drugswithin the applicable
category or does not meet quality, service, financia performance and solvency standards
established by the Secretary. Specifically the entity would be required to have (1)
arrangements to ship covered drugs at least 5 days of the week and on an emergency
basis; (2) procedures for the prompt response and resolution of physician and beneficiary
complaints and inquiries; (3) grievance resolution procedures, including review by the
Medicare Provider Ombudsman established in thislegislation. The Secretary would not



be able to contract with an entity that has had its license for distributing drugs (including
controlled substances) suspended or revoked by the Federal or State government or that
has been excluded from program participation. A contractor would be required to comply
with a specified code of conduct, including conflict of interest provisions as well as all
applicable provisions relating to the prevention of fraud and abuse. A contract would be
able to include the specifications with respect to secure facilities, safe and appropriate
storage of covered drugs, examination of drugs, record keeping, written policies and
procedures, and compliance personnel. Contracts would be able to be terminated by
either the Secretary or the entity with appropriate advance notice. The Secretary would
make thelist of the available contractors accessible to physicians on an ongoing basis,
through a directory posted on the Internet and provided by request.

The Secretary would be able to limit the number of qualified entitiesin each
category and area, but not below two. The Secretary would be required to base selection
on bid prices for covered drugs, bid prices for distribution of those drugs, ability to insure
product integrity, customer service, past experience with drug distribution, and other
factors. All drugs dispensed under this program would be acquired directly from the
manufacturer. Contractors may be required to comply with additional product integrity
safeguards for drugs susceptible to counterfeiting or diversion. The bid pricesin an area
would be effective for that areathroughout the 2-year contract period. The Secretary
would not be able to accept a contract for an areaif its aggregate average prices exceed
those established by the interim payment method. The interim payment method would be
based on the cost at which drugs are reasonably available in the market, including
discounts, rebates and chargebacks; and established by regulation, effective no later than
January 1, 2004 (subject to the implementation of the physician practice expense
adjustment previously established in thislegislation). Interim payments would not apply
to drugs in the oncology category after December 31, 2004 or to other drugs after
December 31, 2005. Under the program, the Secretary would be required to compute an
area average of the submitted bid prices. The Secretary would be able to establish
alternative payment rules for new drugs and biologicas and other exceptional cases as
long as the payment amounts did not exceed the interim payment amount or other
specified market price based payment methodology. Beneficiary liability would be
limited to 20% of the payment basis for the covered drug or biologicd.

The Secretary would be permitted to waive certain provisions of the Federal
Acquisition Regulation that are necessary for the efficient implementation of this
program, other than those relating to confidentiality of information. The contractor
supplying the physician in the area would submit the claim for the drug and would collect
the cost-sharing amount from the beneficiary after administration of the drug. Both
program payment and beneficiary cost sharing amounts would only be made to the
contractor; would only be made upon the administration of the drug; and would be based
on the average bid of pricesfor the drug and biological inthearea. The Secretary would
be required to establish a process for recovery of payments billed at the time of
dispensing for drugs that were not actually administered.

The appropriate contractor, as selected by the physician, would supply covered drugs
directly to the physician, except under the circumstances when abeneficiary is presently
ableto receive adrug a home. The Secretary would be able to specify other non-
physician office settings where a beneficiary would be able to receive a covered drug
directly. However, the contractor would not be able to deliver drugsto a physician
without first receiving a prescription as well as other necessary information specified by



the Secretary. A physician would not be required to submit a prescription for each
individud treatment. The Secretary would establish requirements, including adequate
safeguards against fraud and abuse and consistent with safe drug practices, in order for a
physician to maintain a supply of drugs that may be needed in emergency situations.
These drugs would be those that would be immediately required, not reasonably foreseen
asimmediaely required, and not able to be delivered by the contractor in atimely
manner. No applicable State requirements re ating to the licensing of pharmacies would
be waived.

The Secretary would be able to establish an advisory committee to assist in the
implementation of this program. The Secretary would be required to report to Congress
on savings, reductions in cost-sharing, access to items and services, the availability of
contractors as well as beneficiary and provider satisfaction under the competitive
acquisition program. These reports would be due each year from 2004 through 2006 and
every 5 years thereafter. GAO would be required to assess the impact of this program on
the delivery of services, particularly with respect to beneficiary access to drugs and the
site of ddivery. MedPAC would be required to submit to Congress specific
recommendations with respect to payment for blood clotting factors in its 2004 annual
report.

Under this section, the Secretary would not be able to pay adispensing feeto a
pharmacy.

Effective Date

Upon enactment.

Section. 303. Demonstration Project for Use of Recovery Audit Contractors.
Current Law

No provision.
Explanation of Provision

The Secretary would be required to conduct a demonstration project for up to 3 years
on the use of recovery audit contractors under the Medicare Integrity Program. The
recovery audit contractors would identify underpayments and overpaymentsin the
M edicare program and would recoup overpayments madeto providers. Payment would
be made to these contractors on a contingent basis, a percentage of the amount recovered
by the contractors would be able to be retained by the Secretary and available to the
program management account of Centers for Medicare and Medicaid Services (CMS),
and the Secretary would be required to examine the efficacy of using these contractors
with respect to duplicative payments, accuracy of coding, and other payment policiesin
which inaccurate payments arise. The demonstration project would be required to cover
at least 2 states that are among the states with the highest per-capita utilization rates of
Medicare services and have a least 3 contractors. The Secretary would be able to waive
Medicare statutory provisions to pay for the services of the recovery audit contractors.
Recovery of an overpayment through this project would not prohibit the Secretary or the
Attorney General from investigating and prosecuting appropriate allegations of fraud and



abuse. Fiscal intermediaries, carriers, and Medicare Administrative Contractors would
not be eligible to participate as arecovery audit contractor. The Secretary would be
required to show preference to contracting with entities that have demonstrated more than
3 years direct management experience and a proficiency in recovery audits with private
insurers or state Medicaid programs. Within 6 months of completion, the Secretary
would be required to report to Congress on the project’ s savings to the Medicare program,
including recommendations on the cost-effectiveness of extending or expanding the
program.

Effective Date

Upon enactment.

TITLE IV B RURAL HEALTH CARE IMPROVEMENTS

Section 401. Enhanced Disproportionate Share Hospital (DSH) Treatment for Rural
Hospitals and Urban Hospitals with Fewer than 100 Beds.

Current Law

Medicare makes additional payments to certain acute hospitals that serve a large
number of low-income Medicare and Medicaid patients as part of itsinpatient prospective
payment sysem (IPSS). Asspecified by BIPA, gartingwith dischargesoccurringon or after
April 1, 2001, all hospitals are eligible to receive Medicare disproportionate share hospital
(DSH) payments when their DSH patient percentage or threshold amount exceeds 15%.
Different formulas are used to establish a hospital’s DSH payment adjustment, depending
upon the hospital’ s location, number of beds and status as arural referral center (RRC) or
sole community hospital (SCH). Although a SCH or RRC can qualify for a higher DSH
adjustment, generally, the DSH adjustment that a small urban or rural hospital can receive
islimited to 5.25%. Large (100 beds and more) urban hospitals and large rural hospitals
(500 bedsand more) are eligiblefor ahigher adjustment that can be significantly greater; the
amount of the DSH adjustment received by these larger hospitalswill depend upon its DSH
percentage. Certain urban hospitals (Pickle hospitals) receive DSH payments under an
alternativeformulathat considersthe proportion of ahospital’ spatient carerevenuesthat are
received from state and local indigent care funds.

Explanation of Provision

Starting for discharges after October 1, 2003, a hospital that is not a large urban
hospitals that qualifies for a DSH adjustment would receive its DSH payments using the
current DSH adjustment formula, subject to alimit. The DSH adjustment for any of these
hospitals, except for rural referral centers, would be increased to a maximum of 10%. A
Pickle hospital receiving a DSH adjustment under the alternative formula would not be
affected.
Effective Date

The provision would apply to discharges occurring on or after October 1, 2003

Section 402. Immediate Establishment of Uniform Standardized Amount in Rural and



Small Urban Areas.
Current Law

Medicare pays for inpatient services in acute hospitals in large urban areas using a
standardized amount that is 1.6% larger than the standardized amount used to reimburse
hospitals in other areas (both rural areas and smaller urban areas). The Consolidated
Appropriations Act of 2003 (PL.108-7) provided for atemporary payment increase for rural
and small urban hospitals; all Medicare discharges from April 1, 2003, to December 31,
2003, will be paid on the basis of the large urban areaamount.

Explanation of Provision

Beginning for dischargesin FY 2004, the standardized amount for hospitals located in
areas other than large urban areas would be equal to the amount used to pay hospitalslocated
in large urban areas. Technical conforming amendments would also be adopted.

Effective Date
Upon enactment.
Section 403. Establishment of Essential Rural Hospital Classification.
Current Law
No provision in current law
Explanation of Provision

An essentid rural hospital would be a new designation for the purposes of Medicare
reimbursement. An essential rural hospital would apply for such aclassification, would have
more than 25 beds, and would be located in a rural area as defined by the inpatient
prospective payment system (IPPS). The Secretary would haveto determinethat the closure
of this hospital would significantly diminish the ability of beneficiaries to obtain essential
health care services based on the specific criteria.  Specificdly, the Secretary would
determine that high proportion of Medicare beneficiaries residing in the service area of the
hospital received basic inpatient care from the hospital; a hospital with more than 200
licensed beds would have to provide specialized surgical care to a high percentage of
beneficiaries residing in the area who were hospitalized during the most recent year for
which dataare available. Regardless of the size of the hospital, almost al physiciansin the
areawould have to have admitting privileges and provide their inpatient services primarily
at the hospital. Also, the Secretary would have to determine the closure of the hospital
would have a significant adverse impact on the availability of health care service in the
absence of the hospital. In making such determination, the Secretary may aso consider: (1)
whether ambulatory care providers in the hospital’s area are insufficient to handle the
outpatient care of the hospital; (2) whether beneficiaries would have difficulty accessing
care; and (3) whether the hospitd has asignificant commitment to provide graduate medical
education in arural area. The essential rural hospital would have to have a quality of care
score above the median score for hospitalsin the State. A hospital classified as an essential
rural hospital would not be able to change such classification. A essential rural hospital
would not be able to be treated as a sole community hospital, M edicare dependent hospital,



or rural referral center under IPPS. A hospital that is classified asan essential rural hospital
for acost reporting period beginning on or after October 1, 2004 would be reimbursed 102%
of its reasonable costs for inpatient and outpatient services provided by acute hospitals

Beneficiary cost-sharing amountswoul d not be affected and required billing for such services
would not be waived.

Effective Date

The provision would apply to cost reporting periods beginning on or after October 1,
2004.

Section 404. More Frequent Update in Weights Used in Hospital Market Basket.
Current Law

Medicare’ sstandardized amounts, which serve asthe basis of itspayment per discharge
from acute hospital, areincreased annually using anupdatefactor whichisdeterminedin part
by the projected increase in the hospital market basket. The market basket isafixed-weight
hospital input price index which measures the average change in the price of goods and
serviceshospitals purchased in order to furnishinpatient care. The Centersfor Medicareand
Medicaid Services(CM S) revisesthe cost category weights, reeval uatesthe price proxiesfor
such categories, and rebases (or changesthe base period) for the market basket every 5 years.

CMS implemented arevised and rebased market basket in using 1997 cost datafor usein
the FY 2003 Medicare hospital payment rates.

Explanation of Provision

The Secretary would be required to revise the market basket cost weightsincluding the
labor sharetoreflect the most currently avail able dataand to establish aschedulefor revising
the cost weights more often than once every 5 years. The Secretary would be required to
submit areport to Congress by October 1, 2004 on thereasonsfor and the options considered
in establishing such a schedule.

Effective Date

Upon enactment.
Section 405. Improvements to the Critical Access Hospital (CAH) Program.
(a) Increase in Payment Amounts.
Current Law

Generally, a critical access hospital (CAH) receives reasonable, cost based
reimbursement for care rendered to Medicare beneficiaries. CAHs may elect ether a cost-
based hospital outpatient service payment or an all-inclusive rate which is equal to a
reasonable cost payment for facility services plus 115% of the fee schedule payment for
professional services. Ambulance services that are owned and operated by CAHs are
reimbursed on areasonable cost basisif theseambulance servicesare 35 milesfrom another

ambulance system.

Explanation of Provision



Inpatient, outpatient, and covered skilled nursing facility services provided by a CAH
would be reimbursed at 102% of reasonable costs of services furnished to Medicare
beneficiaries.

Effective Date

This provision would apply to cost reporting periods beginning on or after October 1,
2003.

(b) Coverage of Costs For Certain Emergency Room On-Call Providers.
Current Law

BIPA required the Secretary to include the costs of compensation (and related costs) of
on-call emergency room physicians who are not present on the premises of a CAH, are not
otherwise furnishing services, and are not on-call at any other provider or facility when
determining the allowable, reasonable cost of outpatient CAH services.
Explanation of Provision

Reimbursement of on-call emergency room providerswould beexpandedtoincludethe
costs associaed with physician ass stants, nurse practitioners, and clinical nurse specialists
as well as emergency room physicians for covered Medicare services.

Effective Date

This provision would apply to costs for services provided on or after January 1, 2004.

(¢) Modification of the Isolation Test for Cost-Based CAH Ambulance Services.
Current Law

Ambulance services provided by a CAH or provided by an entity that is owned or
operated by a CAH is paid on a reasonable cost basis and not the ambulance fee schedule,
if the CAH or entity is the only provider or supplier of ambulance services that is located
within a 35-mile drive of the CAH.

Explanation of Provision

The 35-mile requirement would not apply to the ambul ance services that are furnished
after the first cost reporting period beginning after the date of enactment by a provider or
supplier of ambulance serviceswho is determined by the Secretary to be afirst responder to
emergencies.

Effective Date

This provision would apply to ambulance services furnished on or after the first cost
reporting periods that begins after the date of enactment.



(d) Reinstatement of Periodic Interim Payment (PIP).
Current Law

Eligible hospitals, skilled nursing facilities, and hospices which meet certain
requirements receive Medicare periodic interim payments (PIP) every 2 weeks; these
paymentsare based on estimated annual costswithout regard to the submission of individual
claims. At the end of the year, asettlement is made to account for any difference between
the estimated PIP payment and the actua amount owed. A CAH is not digible for PIP
payments.

Explanation of Provision

An eligible CAH would be able to receive payments made on a PIP basis for its
inpatient services. The Secretary would be required to develop alternative methods based
on the expenditures of the hospital for these PIP payments.
Effective Date

This provision would apply to payments made on or after January 1, 2004.
(e) Condition for Application of Special Physician Payment Adjustment.

Current Law

As specified by BBRA, CAHs can elect to be paid for outpatient services using cost-
based reimbursement for its facility fee and at 115% of the fee schedule for professional
services otherwise included within its outpatient critical access hospital services for cost
reporting periods starting on or after October 1, 2000.

Explanation of Provision

The Secretary would not be able to requirethat all physicians providing servicesin a
CAH assign their billing rightsto the entity in order for the CAH to be ableto be paid on the
basis of 115% of the fee schedule for the professonal services provided by the physicians.
However, a CAH would not receive payment based on 115% of the fee schedule for any
individual physician who did not assign billing rights to the CAH.

Effective Date

This provision would be effective asif it had been included as part of BBRA.
(f) Flexibility in Bed Limitation for Hospitals.
Current Law

A CAH isalimited servicefacility that must provide 24-hour emergency servicesand
operatealimited number of inpatient beds inwhich hospital stays can average no morethan
96 hours. A CAH cannot operate morethan 15 acute-care beds at one time, but can have an

additional 10 swing beds that are set up for skilled nursing facility (SNF) level care. SNF
beds in a unit of the facility that is licensed as a distinct-part skilled nursing facility at the



time of the facility’s application for CAH designation are not counted toward these bed
limits.

Explanation of Provision

The Secretary would be required to specify standards for determining whether a CAH
has seasond variations in patient admissons that would justify a 5-bed increase in the
number of beds it can maintain (and till retain its classification as a CAH). CAHs that
operate swing beds would be able to use up to 25 beds for acute care services aslong asno
morethanl10 beds at any time are used for non-acute services. Those CAHswith swing beds
that madethis el ection would not be eligiblefor the 5-bed seasond adjustment. A CAH with
swing bedsthat electsto operate only 15 of its 25 beds as acute care beds would be eligible
for the 5-bed seasonal adjustment.

Effective Date

These provisions would only apply to CAH designations made before, on or after
January 1, 2004.

(g) Additional 5-Year Provisions Related to Certain Rural Grants.
Current Law

The Secretary is able to make grants for specified purposes to States or eligible small
rural hospitalsthat apply for such awards. The authorization to award the grants expired in
FY 2002.

Explanation of Provision

The authorization to award grants woul d be established from FY 2004 through FY 2008
from the Federal Hospital Insurance Trust Fund at amounts of up $25 million each year.

Effective Date

Upon enactment.

Section 406. Redistribution of Unused Resident Positions.
Current Law

Medicare has different resident limits for counting residents its indirect medical
education (IME) adjustment and for reimbursement for ateaching hospital’ s direct medical
education (DGME) costs. Generally, a hospital’s IME adjustment depends on a hospital’s
teaching intensity as measured by the ratio of the number of inters and residents per bed
Prior to BBA 1997, the number of residentsthat could be counted for IME purposesincluded
only those in the hospital inpatient and outpatient departments. Effective October 1, 1997,
under certain circumstances ahospital may now count residents in nonhospital sitesfor the
purposesof IME. Medicare s DGME payment to teaching hospital is based onits updated
cost per resident (subject to a locality adjustment and certain payment corridors), the



weighted number of approved full-time-equivalent (FTE) residents, and M edicare’ sshare of
inpatient daysin the hospital. Medicare countsresidentsintheir initial residency period (the
lesser of the minimum number of years required for board eligibility in the physician’s
specialty or 5 years) as 1.0 FTE. Residents whosetraining has extended beyond their initial
residency period count as 0.5 FTE. Resdentsin certain specialities are allowed additional
years in their initial resdency period. Residents who are graduates from foreign medical
schools do not count unless they pass certain exams.

Generally, the resident counts for both IME and DGME payments are based on the
number of residents in approved allopathic and osteopathic teaching programs that were
reported by the hospital for the cost reporting period ending in calendar year 1996. The
DGME resident limitisbased ontheunweighted resident counts. It may differ fromtheIME
limit because in 1996 residents training in nonhospital sites were eligible for DGME
payments but not for IME payments. Hospitals that established new training programs
before August 5, 1997 are partially exempt from the cap. Other exceptions apply to certain
hospitals including those with new programs established after that date. Hospitalsin rural
areas (and nonrural hospital s operating training programsin rural areas) can be rembursed
for 130% of the number of residents alowed by their cap. Under certain conditions, an
affiliated group of hospitals under a specific arrangement may combine their resident limits
into an aggregate limit. Subject to these resident limits, a teaching hospital’s IME and
DGME payments are based on a 3-year rolling average of resident counts, that is, the
resident count will be based on the average of the resident count in the current year and the
2 preceding years. Therolling average calculation includes podiatry and dentd residents.

Explanation of Provision

A teaching hospital’ stotal number of Medicare-reimbursed resident positionswould be
reduced for cost reporting periods starting January 1, 2004 if its resident reference level is
less than its applicable resident limit. If so, the reduction would equal to 75% of the
difference between the hospital’s limit and its resident reference level. The resident
referencelevel would be the highest number of allopathic and osteopathic resident positions
(beforethe application of any weighting factors) for the hospital during the reference period.
A hospital’ s reference period would be the 3 most recent consecutive cost reporting periods
for which a hospital’ s cost reports have been settled (or in the absence of such settled cost
reports, submitted reports) on or before September 30, 2002. The Secretary would be &ble
toadjust ahospital’ sresident referencelevel, upon thetimey request for such an adjustment,
for the cost reporting period that includes July 1, 2003.

The Secretary would be authorized to increase the applicable resident limits for
hospitals by an aggregate number that does not exceed the overdl reduction in such limits.
No increase would be permitted for any portion of cost reporting period that occurs before
July 1, 2003 or before the date of a hospital’ s application for such anincrease. Noincrease
would be permitted unless the hospital has applied for such an increase by December 1,
2005. The Secretary would consider the need for anincreasein the physician specidty and
the location involved. The Secretary would first distribute the increased resident count to
programsin hospitalslocated in rural areas and hospitalsthat arenot in large urban areas on
a first-come-first-served basis. The hospital would have to demonstrate that the resident
positionswould befilled; not more than 25 pasitionswould be given to any hospital. These
hospital swould bereimbursed for DGMEfor theincreaseinresident positionsat thelocdity
adjusted national average per resident amount. Changes in a hospital’s resident count
established under this section would affect a hospitd’s IME adjustment. These provisions



would not apply to reductions in residency programs that occurred as part of the voluntary
reduction program or would affect the ability of certain hospitalsto establish anew medical
residency training programs. The Secretary would be required to submit areport, including
recommendations, on whether to extend the application deadline for increases in resident
[imits no later than July 1, 2005.

Effective Date

Upon enactment

Section 407. Two-Year Extension of Hold Harmless Provisions for Small Rural
Hospitals Under Prospective Payment System for Hospital Outpatient Department
Services.

Current Law

The prospective payment system (PPS) for services provided by outpatient departments
(OPD) wasimplemented in August 2000 for most acutecare hospitals. Under the OPD PPS,
Medicare pays for covered services using a fee schedule based on ambulatory payment
classifications (APCs). Rura hospitals with no more than 100 beds are paid no less under
this PPS system than they would have received under the prior reimbursement system for
covered OPD services because of hold harmless provisions. The hold harmless provisions
apply to services provided before January 1, 2004.

Explanation of Provision

The hold harmless provisions governing OPD reimbursement for small rural hospitals
would be extended to January 1, 2006. The hold harmless provisionswould be extended to
sole community hospitals located in arural area starting for services furnished on or after
January 1, 2004 until January 1, 2006. The Secretary would be required to conduct a study
to determine if the costs by APC groups incurred by rural providers exceeds those costs
incurred by urban providers. If appropriate, the Secretary would provide a payment
adjustment to reflect the higher costs of rural providers by January 1, 2005.

Effective Date
Upon enactment.

Section 408. Exclusion of Certain Rural Health Clinic and Federally Qualified health
Center Services from the Prospective Payment System for Skilled Nursing Facilities.

Current Law

Under Medicare’ s prospective payment sysem (PPS), skilled nursing fecilities (SNFs)
are paid a predetermined amount to cover all services provided in aday, induding the costs
associated with room and board, nursing, therapy, and drugs; the daily payment will vary
depending upon apatient’s thergpy, nursing and special care needs as established by one of
44 resource utilization groups (RUGS). Certain servicesand itemsprovided a SNF resident,
such asphysicians’ services, specified ambulance services, chemotherapy itemsand services,
and certain outpatient services from a Medicare-participating hospital or critica access
hospital, are excluded from the SNF-PPS and paid separately under Part B.



Explanation of Provision

Servicesprovidedby arural health clinic (RHCs) and afederally qualified health center
(FQHC) after January 1, 2004 would be excluded from SNF-PPSif such serviceswould have
been excluded if furnished by an physician or practitioner who was not affiliated with a
RHC or FQHC.

Effective Date
The provisions would apply to services furnished on or after January 1, 2004.

Section 409. Recognition of Attending Nurse Practitioners as Attending Physicians to
Serve Hospice Patients.

Current Law

Medicare covers hospice servicesto care for the termind ilInesses of the beneficiary.
In general, beneficiaries who el ect the hospice benefit give up other Medicare services that
seek to treat the terminal illness or that duplicate services provided by the hospice. Services
are provided primarily in the patient’s home by a Medicare approved hospice. Reasonable
and necessary medical and support services for the management of the terminal iliness are
furnished under awritten plan-of-care established and periodicaly reviewed by the patient’ s
attending physician and the hospice. To be eligible for Medicare’s hospice care, a
beneficiary must be certified as terminaly ill by an attending physician and the medical
director or other physician a the hospi ceand el ect hospicetreatment. Anattendingphysician
who may be an employee of the hospice is identified by the patient as having the most
significant role in the determination and delivery of the patient’s medical care when the
patient makes an election to receive hospice care.

Explanation of Provision

A beneficiary would be able to identify a nurse practitioner as an attending physician.
This nurse practitioner would not be able to certify the beneficiary as terminally ill.

Effective Date
Upon enactment.

Section 410. Improvement in Payments to Retain Emergency Capacity for Ambulance
Services in Rural Areas.

Current Law

Traditionally, Medicare has paid suppliersof ambulanceserviceson areasonablecharge
basis and paid provider-based ambulances on areasonable cost basis. BBA 1997 provided
for the establishment of anationd fee schedule which wasto implemented in phases, in an
efficient and fair manner. Therequired fee schedule became effective April 1, 2002 with full
implementation by January, 2006. Inthetransition period, agradually decreasing portion of
the payment is to be based on the prior payment methodology (either reasonable costs or
reasonabl e charges).



The fee schedule payment amount equals the base rate for the level of service plus
payment for mileage and specified adjustment factors. Additional mileage payments are
made in rura areas. BIPA increased payment for rural ambulance mileage for distances
greater than 17 miles and up to 50 miles for services provided before January 1, 2004. The
amount of the increase was at least one-half of the payment per mile established in the fee
schedule for the first 17 miles of transport.

Explanation of Provision

The Secretary would be required to increase the base rate of the fee schedulefor ground
ambulance servicesthat originate in aqualified rurd areato account for the higher average
costsincurred by providers furnishing alow volume of services. The Secretary may provide
for agreater increasefor providersinfrontier areas based on findi ngs of even higher average
costs because of an even lower volume of services furnished. A qualified urban areais
county that has not been assigned to ametropolitan statistical area(MSA) with apopulation
density of Medicare beneficiariesin the lowest 1 quartiles of all rural county populations.

Effective Date

Upon enactment.

Section 411. Two-Year Increase for Home Health Services Furnished in a Rural Area.

Current Law

The Medicare home health PPS which was implemented on October 1, 2000 provides
a standardized payment for a 60-day episode of care furnished to a Medicare beneficiary.
Medicare’' s payment is adjusted to reflect the type and intensity of care furnished and area
wages as measured by the hospital wage index. BIPA increased PPS payments by 10% for
home health services furnished in the home of beneficiaries living in rural areas during the
2-year period beginning April 1, 2001, through March 31, 2003, without regard to certain
budget-neutrdity provisions applying to home heath PPS. The temporary additional
payment is not included in the base for determination of payment updates.

Explanation of Provision

The provision would extend a 5% additional payment for home health care services
furnishedinarural areaduring FY 2004 and 2005 without regard to certai n budget-neutral ity
requirements.
Effective Date

Upon enactment.

Section 412. Providing Safe Harbor for Certain Collaborative Efforts that Benefit
Medically Underserved Populations.

Current Law

People who knowingly and willfully offer or pay a kickback, a bribe, or rebate to
directly or indirectly induce referrals or the provision of services under a Federd program



may be subject to financial penalties and imprisonment. Certain exceptions or safe harbors
that are not considered violations of the anti-kickback statute have been established.

Explanation of Provision

Renumeration in the form of a contract, lease, grant, loan or other agreement between a
public or non-profit private health center and an individual or entity providing goods or
services to the health center would not be a violation of the anti-kickback statute if such an
agreement would contribute to the ability of the hedth center to maintain or increase the
availability or quality of services provided to a medically underserved population. The
Secretary would be required to establish standards, on an expedited basis, related to thissafe
harbor that would consider whether the arrangement (1) resulted in savings of Federal grant
funds or increased revenues to the health center; (2) expands or limits a patient’s freedom
of choice; and (3) protects ahealth care professional’ sindependence regarding the provision
of medically appropriate treatment. The Secretary would also be able to include other
standards that are consistent with Congressional intent in enacting this exception. The
Secretary would be required to publish an interim final rule in the Federal Register no later
than 180 days from enactment that would establish these standards. The rule would be
effectiveimmediatdy, subject to change after a public comment period of not more than 60

days.
Effective Date
Upon enactment

Section 413. GAO Study of Geographic Differences in Payments for Physicians’
Services.

Current Law
No provision.
Explanation of Provision

GAO would be required to study geographic differences in payment amounts in the
physicianfee scheduleincluding: (1) an assessment of the validity of each component of the
geographic adjustment factors; (2) an evaluation of the measures and the frequency with
which they arerevised; and (3) an evaluation of the methods used to establish the costs of
professional liability insurance including the variation between physician specialities and
among different states, the update to the geographic cost of practice index, and the relative
weighsfor the malpractice component. The study, including recommendations concerning
use of more current data and use of cost data rather than price proxies, would be due to
Congress within 1 year of enactment.

Effective Date
Upon enactment.

Section 414. Treatment of Missing Cost Reporting Periods for Sole Community
Hospitals.



Current Law

Sole community hospitals (SCHs) are hospitalsthat, because of factorssuch asisolated
location, weather conditions, travel conditions, or asence of other hospitals, are the sole
source of inpatient services reasonably available in a geographic area, or are located more
than 35 road miles from another hospital. The primary advantage of an SCH classification
isthat these hospital sreceive M edicare payments based on the current national PPS national
standardize amount or on hospital -specific per discharge costsfrom either FY 1982, FY 1987
or FY 1996 updated to the current year, whatever amount will provide the highest Medicare
reimbursement. The FY 1996 base year option became effective for discharges on or after
FY 2001 on aphased in basis and will be fully implemented for SCH discharges on or after
FY 2004.

Explanation of Provision

A hospital would not be able to be denied treatment as a SCH or receive payment as a
SCH becausedataare unavailablefor any cost reporting period due to changesin ownership,
changesin fiscal intermediaries, or other extraordinary circumstances, so long asdatafrom
at least one applicable base cost reporting period is available.
Effective Date

The provision would apply to cost reporting periods beginning on or after January 1,
2004.

TITLE V B PROVISIONS RELATING TO PART A

Subtitle A B Inpatient Hospital Services
Section 501. Revision of Acute Hospital Payment Updates.
Current Law

Each year, Medicare s operating payments to hospitals are increased or updated by a
factor that isdetermined in part by the projected annual changein the hospital market basket
(MB). Congressestablishestheupdatefor Medicare sinpatient prospective payment system
(IPSS) for operating costs, often several years in advance.

Explanation of Provision

Acute hospitals would receive an operating update of, on average, 3.1 percents for
FY 2004 through FY 2006.

Effective Date

Upon enactment

Section 502. Recognition of New Medical Technologies Under Inpatient Hospital PPS.



Current Law

BIPA established that Medicare s inpatient hospital payment system should include a
mechanism to recognize the costs of new medical services and technologies for discharges
beginning on or after October 1, 2001. The additional hospital payments can bemade by the
means of a new technology groups, an add-on payment, a payment adjustment, or other
mechanism, but cannot be a separate fee schedule and must be budget-neutral. A medical
service or technology will be considered to be new if it meets criteria established by the
Secretary after notice and the opportunity for publiccomment. The Centersfor Medicareand
Medicaid (CMS) published thefinal regulationimplementing these provisionson September
7, 2001. These regulation changed the meeting schedule for decisions on the creation and
implementation of new billing codes. (ICD-9-CM codes). The regulation also established
that technol ogy that provided asubstantial improvement to existing treatmentswould qualify
for additiond payments. Theadd-on payment for igiblenew technol ogy would occur when
the standard diagnosis related group (DRG) payment was inadequate; this threshold, which
was established as one standard deviation above the mean standardized DRG. In these
cases, the add-on payment for new technology would be the lesser of (a) 50% of the costs of
the new technol ogy or (b) 50% of the amount by which the costsexceeded the standard DRG
payment; however if the new technology payments are estimated to exceed the budgeted
target amount of 1% of the total operating inpatient payments, the add-on payments are
reduced prospectively.

M edicarepayshospital sadditional amountsfor atypical cases(knownas outliers') that
haveextraordinarily high costs compared to most dischargesclassified inthesame DRG The
additional payment amount isequal to 80% of thedifference (90% for certain DRGsfor burn
victims) between the hospital's entire cost for the say and the threshold amount.

Explanation of Provision

The Secretary would be required to add new diagnosis and procedure codesin April 1
of each year that would not be required to affect Medicare' s payment or DRG dassification
until the fiscal year that begins after that date. The Secretary would not be able to deny a
serviceor technology treatment as anew technol ogy because the service (or technology) has
been in use prior to the 2-t0-3 year period before it wasissued a billing code and asample
of specific dischargeswherethe service has been used can be identified. When establishing
whether DRG paymentsareinadequate, the Secretary would berequired to apply athreshold
that is 75% of one standard deviation for DRG involved. The Secretary would be required
to provide additional clarification in regulation on the criteria used to determine whether a
new service represents an advance in technology that substantial improves the existing
diagnosisor treatment. The Secretary would be required to deem that atechnology provides
a substantial improvement on an existing treatment if the technology in question is a drug
or biological that is designated under section 506 of the Federal Food, Drug, and Cosmetic
Act, approved under section 314.510 or 601.41 of Title 21, Code of Federal Regulations,
designated for priority review when the marketing application wasfiled, isamedical device
for which an exemption has been granted under section 520(m) of such Act, or for which
priority or expedited review has been provided under section 515(d)(5). For other
technol ogies that may be substantial improvements, the Secretary would be required to: (1)
maintain and updae a public list of pending applications for specific services and
technologies to be evaduated for eligibility for additional payment; (2) accept comments
recommendations and data from the public regarding whether a service or technology
represents a substantial improvement; and (3) provide for ameeting at which organizations



representing physicians, beneficiaries, manufacturersor other interested parties may present
comments, recommendations, and data to the clinical staff of CMS regarding whether a
serviceor technol ogy representsasubstantial improvement. Theseactionswouldoccur prior
to the publication of the proposed regulation. Before establishing an add-on payment asthe
appropriate reimbursement mechanism, the Secretary would be directed to identify one or
more DRGs and assign the technology to that DRG, taking into account similar clinical or
anatomical characteristics and the relative cost of the technology. The Secretary would
assign an eligible technology into a DRG where the average cost of care most closely
approximates the cost of the new technology. 1n such a case, no add-on payment would be
made; the application of the budget-neutrality requirement with respect to annual DRG
reclassifications and recal culation of associated DRG weights would not be affected. The
Secretary would be required to increase the percentage associated with add-on payments
from 50%tothemarginal rate or percentagethat M edicare reimbursesinpatient outlier cases.

The Secretary would be directed to automatically reconsider an application as a new
technology that wasdenied for FY 2003 asaFY 2004 application under these new provisions.
If such an application is granted, the maximum time period otherwise permitted for such
classification as a new technology would be extended by 12 months.

Effective Date

These provisions would be effective for classifications beginning in FY 2004.
Section 503. Phase-in of Federal Rate for Hospitals in Puerto Rico.
Current Law

Under Medicare's prospective payment system for inpatient services, a separate
standardized amount is used to establish payments for discharges from short-term general
hospitals in Puerto Rico. BBA 97 provides for an adjustment of the Puerto Rico rate from
ablended amount based on 25% of the federal national amount and 75% of thelocal amount
to a blended amount based on a 50/50 split between national and local amounts.
Explanation of Provision

Hospitalsin Puerto Rico would receive Medicare payments based on a 50/50 between
federal and locad amounts before October 1, 2003. From FY 2004 though FY 2007, an
increasing amount of the payment rate would be based on federal national rates asfollows:

during FY 2004, payment would be 59% national and 41% local; thiswoul d change to 67%
national and 33% local during FY 2005 and 75% national and 25%local during FY 2006 and

subsequently.
Effective Date
Upon enactment
Section 504. Wage Index Adjustment Reclassification Reform.
Current Law

Unlike other providers, acute hospitds may apply to the Medicare Geographic



Classification Review Board (MGCRB) for achangein classification fromarural areato an
urban area, or reassignment from one urban area to another urban area. The MGCRB was
created to determine whether a hospitd should be redesignated to an areawith which it has
close proximity for purposes of using the other area's standardized amount, wage index, or
both. If reclassificationisgranted, the new wageindex will be used to cal culating M edicares
payment for inpatient and outpatient services.

Generally, hospitals must demonstrate a close proximity to the areas where they seek
tobereclassified. Thisproximity can beestablished if one of two conditionsare met: (1) an
urban hospitals must be no more than 15 milesand arura hospital must be no more than 35
miles from the area where it wants to be reclassified; or (2) at least 50% of the hospital’s
employeesresde in thearea. A rurd referrd center (RRC) or a sole community hospital
(SCH) or ahospital that isboth a RRC and a SCH does not have to meet the proximity test.
After establishing appropriate proximity, a hospital may qualify for the payment rate of
another areaif it proves that its incurred costs are comparable to those of hospitals in that
area under established criteria.  To use an areds wage index, a rural hospita must
demonstratethat its average hourly wageisequal to at | east 82% of the average hourly wage
of hospitalsin the areato which it seeksredesignation; an urban hospital must demonstrate
that its average hourly wageis at least 84% of such an area. Also an urban hospital cannot
bereclassified unlessaveragehourly wageisat least 108% of the averagehourly wage of the
areain which itislocated; this standard is 106% for rural hospitals seeking reclassification
to an area.

For redesignations starting in FY 2003, the average hourly wage comparisons used to
determine whether a hospital can use another area’ s wage index are based on 3 years worth
of lagged data submitted by hospitalsas part of their cost report. For instance, FY 2003 wage
index reclassifications were based on weighted 3-year averages of average hourly wages
using data from FY 1997, FY 1998, and FY 1999 cost reports. Wage index reclassifications
areeffectivefor 3yearsunlessthe hospital notifiesthe M CGRB and withdrawsor terminates
its reclassification.

Explanation of Provision

The Secretary would be required to establish an application process and payment
adjustment to recognize the commuting patterns of hospital employees. A hospital that
qualified for such a payment adjustment would have average hourly wages that exceed the
average wagesof theareainwhichitislocated and have at |east 10% of itsemployeesliving
in 1 or more areasthat have higher wage index values. Thisqualifying hospital would have
itswage index value increased by the percentage of its totd employeeswho liveinany area
with ahigher wageindex value. The processwould be based onthe MGCRB reclassification
processand schedulewith respect to datasubmitted . Such an adjustment would be effective
for 3 years unless a hospital withdraws or terminates its payment. A hospital that receives
acommuting wage adjustment would not be eligible for reclassification into another area by
the MCGRB for the purposes of using its wage index or standardized amount. These
commuting wage adj ustmentswoul d not affect the computation of thewageindex of thearea
in which the hospital is located or any other area. It would also be exempt from certain
budget neutrality requirements.

Enactment Date

Upon enactment.



Section 505. MedPAC Report on Specialty Hospitals.

Current Law

No provision.
Explanation of Provision

TheM edicare Payment Advisory Commission (MedPAC) would berequiredto conduct
astudy of specialty hospitals compared with other similar general acute hospitalsincluding
the number and extent of patients referred by physicians with an investment interest in the
facility, thequality of carefurnished, theimpact of the specialty hospital onthe acute general
hospital, and the differences in the scope of services, Medicaid utilization and the amount
of uncompensated carethat isfurnished. Thereport, including recommendations, would be
due to Congress no later than 1 year from enactment.

Enactment Date

Upon enactment.

SUBTITLE B B Other Services

Section 511. Payment for Covered Skilled Nursing Facility Services.

Current Law

Medicare uses asystem of daily ratesto pay for carein askilled nursing facility (SNF).
There are 44 daily rates categories, known as resource utilization groups (RUGSs) and each
group reflects a different case mix and intensity of services, such as skilled nursing care
and/or various therapy and other services.
Explanation of Provision

The per diem RUG payment for a SNF resident with acquired immune deficiency
syndrome (AIDS) would be increased by 128%. This payment increase would not apply
on after such date when the Secretary certifies that the SNF case mix adjustment
adequately compensates for the facility’ s increased costs associated with caring for a
resident with AIDS.
Enactment Date

The provision would be effective for services on or after October 1, 2003.

Section 512. Coverage of Hospice Consultation Services.

Current Law

Current law authorized coverage of hospice services, in lieu of certain other Medicare



benefits, for terminally ill beneficiaries who elect such coverage.
Explanation of Provision

Coverage of certain physicians servicesfor certainterminaly ill individuaswould be
authorized. Personsentitled to these serviceswould beindividua swho have not elected the
hospi cebenefit and have not previously received these physicians' services. Covered services
would bethose furnished by aphysicianwhoisthe medicad director or employee of ahospice
program. Services would include evaluating the individual’s need for pain and symptom
management, counseling the individual with respect to end-of-life issues and care options,
and advising the individual regarding advanced care planning. Payment for such services
would equal the amount established for similar services under the physician fee schedule,
excluding the practice expense component.

Effective Date:

The provision would apply to consultation services provided by a hospice program on
or after January 1, 2004.

TITLE VI PROVISIONS RELATING TO PART B
Subtitle A Physicians Services

Section 601. Revision of Updates for Physicians Services.
Current Law

Medicare paysfor servicesof physiciansand certain non-physician practitionerson the
basisof afeeschedule. Thefeeschedule, in placesince 1992, isintended to rel ate payments
for a given service to the actual resources used in providing that service. The fee schedule
assigns relative values to services. These relative values reflect physician work (i.e., the
time, skill, and intensity it takes to providethe service), practice expenses, and malpractice
costs. The relative values are adjusted for geographic variations in costs. The adjusted
relative values are then converted into a dollar payment amount by a conversion factor.

Thelaw providesaspecific formulafor cdculating the annua updateto the conversion
factor. Theintent of the formulaisto place arestraint on overall increases in spending for
physiciansservices. Severd factorsenter into the cal culation of theformula. Theseinclude:
1) the sustainable growth rate (SGR), which is essentially atarget for Medicare spending
growth for physician services; 2) the Medicare economic index (MEI), which measures
inflation in the inputs needed to produce physicians services, and 3) an adjustment that
modifiesthe update, whichwould otherwise beallowed by the M El, to bring spendinginline
withthe SGR target. The SGRtarget isnot alimit on expenditures. Rather, thefee schedule
updatereflectsthe success or failurein meetingthetarget. If expenditures exceed thetarget,
the update for afuture year is reduced.

The annual percentage update to the conversion factor, equals the MEI, subject to an
adjustment (known as the update adjustment factor) to match target spending for physicians
services under the SGR system. (During a transition period, 2001-2005, an additional
adjustment ismadeto achieve budget neutrality.) Theupdate adjustment setsthe conversion



factor at alevel sothat projected spending for theyear will meet allowed spending by theend
of the year. Allowed spending for the year is calculated using the SGR. However, in no
case can the update adjustment factor be less than minus 7% or more than plus 3%.

The update adjustment factor isthe sum of: 1) the prior year adjustment component,
and 2) the cumulative adjustment component. The prior year adjustment component is
determined by: 1) computing the difference between allowed expenditures for physicians
services for the prior year and the amount of actual expenditures for that year; 2) dividing
thisamount by the actud expendituresfor that year; and 3) multiplying that amount by 0.75.
The cumulative adjustment component is determined by: 1) computing the difference
between allowed expenditures for physicians' servicesfrom April 1, 1996 through the end
of the prior year and the amount of actual expenditures during such period; 2) dividing that
difference by actual expendituresfor the prior year asincreased by the SGR for the year for
which the update adjustment factor is to be determined; and 3) multiplying that amount by
0.33.

Thelaw also specifiesaformulafor calculating the SGR. Itisbased on changesinfour
factors: 1) estimated changesin fees; 2) estimated changein the average number of Part B
enrollees (excluding M edi care+Choice beneficiaries); 3) estimated projected growthin real
gross domestic product (GDP) per capita; and 4) estimated change in expenditures due to
changes in law or regulations. This system is designed to adjust for how well actual
expenditures meet SGR target expenditures.

Provisions in the Consolidated Appropriations Resolution of 2003 (P.L. 108-7)
permitted redeterminations of SGR for prior yearsto correct for faulty data for the number
of fee-for-service beneficiariesin 1998 and 1999. Asaresult, the conversionfactor for 2003
wasincreased 1.6% over the2002 level. Other aspectsof theformulafor theannual payment
rate were not addressed.

Explanation of Provision

The update tothe conversion factor for 2004 and 2005 would be not lessthan 1.5% and
would be exempt from the budget neutrality adjustment of -0.2 percent in 2004 and 0.8
percent in 2005.

Theformulafor cal culating the sustainable growth rate would be modified. Startingin
2003, the GDP factor would be based on the annual average change over the preceding 10
years(a10-year rolling average) The current GDP factor measuresthe 1-year change from
the preceding year.

Effective Date

Upon enactment. The 10-year rolling average calculation of the GDP would apply to
computations of the SGR starting in 2003.

Section 602. Studies on Access to Physicians Services.
Current Law

Periodic analyses by the Physician Payment Review Commission, and subsequently
MedPAC, as well as CM S showed that access to physicians' services generally remained



good for most beneficiaries through 1999. Detailed data is not available for a subsequent
period; however, several surveys have showed a decline in the percentage of physicians
accepting new Medicare patients.

Explanation of Provision

GAO would be reguired to conduct a study on access of Medicare beneficiaries to
physicians services under Medicare. The study would include an assessment of
beneficiaries' use of services through an analysis of claims data. It would also examine
changes in use of physicians' services over time. Further, it would examine the extent to
which physicians are not accepting new Medicare beneficiaries as patients. GAO would be
required to submit areport to Congress on this study within 18 months of enactment. The
report would include a determination whether data from claims submitted by physicians
indicate potential access problemsfor beneficiariesin certain geographic areas. The report
would also include a determination whether access by beneficiaries to physicians’ services
has improved, remained constant, or deteriorated over time.

The Secretary would be required to request the Institute of Medicineto conduct a study
on the adequacy of the supply of physicians (including specialists) in the country and the
factorsthat affect supply. The Secretary would be required to submit the results of the study
in areport to Congress no later than 2 years of the date of enactment.

Effective Date

Upon enactment
Section 603. MedPAC Report on Payment for Physicians Services.
Current Law

Medicare pays for physicians services on the basis of afee schedule. The fee schedule
assigns relative values to services. These relative vaues reflect physician work, practice
expenses and mal practice expenses. Resource-based practice expenserelative valueswere
phased-in beginning in 1999. Beginning in 2002, the values were totally resource-based.

Certain services have a professional component and a technical component. The
technical component does not include arelative value for physician work. A global value
includes both the professional and technical components. The physician must bill for the
global value if the physician furnishes both the professional component and the technical
component.

Explanation of Provision

MedPAC would be required to report to Congress on the effects of refinements to the
practice expense component in the case of services for which there are no physician work
relative value units. The report is to examine the following by specialty: 1) the effects of
refinements on payments for physicians services; 2) interaction of the practice expense
component with other components of and adjustments to payment for physicians’ services,
3) appropriateness of the amount of compensation by reason of such refinements; 4) effect
of such refinements on accessto careby Medicare beneficiariesto physicians' services; and
5) effect of such refinements on physician participation under the Medicare program. The



report would be due within 1 year of enactment.
Effective Date

Upon enactment.

Subtitle B Preventative Services

Section 611. Coverage of An Initial Preventative Physical Examination.
Current Law

Medicare covers anumber of preventive services. However, it does not cover routine
physical examinations.

Explanation of Provision

Medicare coverage of aninitial preventive physical examination would be authorized.
The physical examination would be defined as physicians services consisting of a physical
examination with the goal of health promotion and disease detection. It would includeitems
and services(excluding clinical laboratory tests) consistent with the recommendations of the
United States Preventive Services Task Force as determined by the Secretary. A covered
initial preventive physical examination would be one performed no later than 6 months after
theindividual’ sinitial coverage date under Part B. Initial preventive physca examswould
be included in the definition of physicians services for purposes of the physicians fee
schedule. The Part B deductible and coinsurance would be waived for initial preventive
physical exams.

Effective Date

The provision would apply to services furnished on or after January 1, 2004 for those
individual s whose coverage begins on or after such date.

Section 612. Coverage of Cholesterol and Blood Lipid Screening.
Current Law

Medicare covers a number of preventive services. However, it does not cover
cholesterol and blood lipid screening

Explanation of Provision

Medicare coverage of cholesterol and blood lipid screening would be authorized. The
screening would be defined as diagnostic testing of cholesterol and other lipid levels of the
blood for the purpose of early detection of abnormal cholesterol and other lipid levels. The
Secretary would be required to establish standards regarding the frequency and type of these
screening tests, but not more often than once every 2 years.

Effective Date



The provision would apply to services furnished on or after January 1, 2005.
Section 613. Waiver of Deductible for Colorectal Cancer Screening Tests.

Current Law

Covered colorectal screening testsfor prevention purposesinclude (1) an annual fecal-
occult blood test for individuals age 50 and ol der; (2) flexible sigmoidoscopy every 4 years
for individual s age 50 and older; (3) colonoscopy for high-risk individualsevery 2 yearsand
for other individuals every 10 years; and (4) screening barium enemas every 4 years for
individua sage 50 and older who arenot at high risk of devel oping colorectal cancer or every
2 years for high risk individuals. Payment is made according to the applicable payment
system for the provider performing the test.

Colorectal cancer screening tests are subject to beneficiay cost sharing amounts,
including an annual deductible and coinsurance amount.

Explanation of Provision

The Part B deductibles would be waived for colorectal cancer screening tess.
Effective Date

The provision would apply to items and services furnished on or after January 1, 2004.
Section 614. Improved Payment for Certain Mammography Services.
Current Law

Screening mammography coverage includes the radiological procedure aswell asthe

physician’s interpretation of the results of the procedure. The usual Part B deductible is
waived for tests. Payment is made under the physician fee schedule.

Certain services paid under fee schedules or other payment systems including
ambulance services, servicesfor patients with end-stage renal disease paid under the ESRD
compositerate, professional servicesof physiciansand nonphysician practitionerspaid under
the physician fee schedule, and laboratory services paid under the clinical diagnostic
|aboratory fee schedul eareexcluded from Medicare’ soutpatient prospective payment system
(OPPS).

Explanation of Provision

Unilateral and bilateral diagnostic mammography aswell as screening mammography
services would be excluded from OPPS. The Secretary would be required to provide an
appropriate adjustment to the physician fee schedule for the technical component of the

diagnostic mammography based on the most recent cost data available. This adjustment
would be applied to services provided on or after January 1, 2004.

Effective Date

The provision would apply to mammography performed on or after January 1, 2004.



Subtitle C Other Services
Section 611. Hospital Outpatient Department (HOPD) Payment Reform.
(a) Payment for Drugs
Current Law

Under hospital outpatient department (HOPD) prospective payment system (PPS), the
unit of payment is the individua service or procedure as assigned to one of about 570
ambulatory payment classifications (APCs) groups. Services are classifiedinto APCs based
on their Healthcare Common Procedure Coding System (HCPCS), a standardized coding
system used to identify products, supplies, and services for claims processing and payment
purposes. To the extent possible, integral services and itemsincluding drugs arebundled or
packaged within each APC. For instance, an APC for a surgical procedure will include
operating and recovery room services, anesthesiaand surgica supplies. Medicare spayment
for HOPD servicesis calculated by multiplying the relative weight associated with an APC
by a geographicaly adjusted conversion factor. The conversion factor is updated on a
calendar year schedule and the annual updates are based on the hospital market basket (MB).
Currently, the CY 2004 HOPD update will equal the projected change in the MB.

Medicare pays for covered outpatient drugs in one of three ways: (1) asa
transitional pass-through payment, (2) as a separate APC payment; or (3) as packaged
APC payment with other services.

Transitional pass-through paymentsare supplemental paymentsto cover theincremental
cost associated with certain medical devices, drugs and biologicals that are inputs to an
existing service. Theadditional payment for agiven item isestablished for 2 or 3 yearsand
then the costs are incorporated into the APC rdative weights. BBRA specified that pass-
through paymentswould be madefor current orphan drugs, as designated under section 526
of the Federal Food, Drug, and Cosmetic Act; current cancer therapy drugs, biologicals, and
brachytherapy; current radiophamaceutical drugsand biological products; and new drugsand
biological agents.

Generdly, CMS has established that a pass-through payment for an eligible drugis
based on the difference between 95% of its average wholesale price and the portion of the
otherwise applicable APC payment rate attributabl e to the existing drug, subject to a
budget neutrality provision. The pass-through amount for new drugs with a substitute
drug recognized in a separate drug APC payment is the difference between 95% of new
drug AWP and the payment rate for the comparable dose of the associated drug APC.

Hospital costsfor these drugs are used to establish the beneficiary copayment amounts
aswell asto project the amount of pass-through spending to cal culatethe uniform reduction
to payments under the budget neutrality constraint. These hospital costs are imputed by
multiplying the average whol esal e price (AWP) for the drug by the applicabl e cost to charge
ratio which varies by the class of drug. Although transitional pass through payments are
subject to an budget neutrality requirement, the applicable budget neutraity requirement
(2.5% through CY 2003) was not effective until April, 2002.

Current drugs and biologicals that have been in transitional pass-through status on or
prior to January 1, 2000 were removed from that payment status effective January 1, 2003.



CM S established separate APC paymentsfor certain of these drugs, including orphan drugs,
blood and blood products, and selected higher cost drugs in CY2003. CMS established a
threshold of $150 per claimlinefor adrug to qualify for aseparate APC payment asahigher-
cost drug. Other drugs that had qualified for a transitional pass-through payment were
packaged in to procedural APCs. For example, in some instances, brachythergoy seeds
(radioactive isotopes used in cancer treatments) were packaged into payments for
brachytherapy procedures. Essentially, the payment rates for these drug-related APCs are
based on arelaive weight calculated in the same way as procedural APCs are calcul ated.

Temporary HCPCS codes are used exclusively to bill pass-through payments for
new technology items paid under the hospital outpatient PPS. These codes cannot be
used to bill other Medicare payment systems. These codes are added, changed or deleted
on a quarterly basis to expedite the processing of requests for pass-through status.

Explanation of Provision

Starting for services furnished on or after January 1, 2004, certain covered OPD drugs
would be paid no more than 95% of AWP or be less than the transition percentage of the
AWP from CY 2004 through CY2006. In subsequent years, payment would be equal to
average price for the drug in the area and year established by the competitive acquisition
program under 1847A. The covered OPD drugs affected by this provision are
radi opharmceutical sand outpatient drugsthat were paid on apass-through basison or before
December 31, 2002. These would not include drugs for which pass-through payments are
first made on or after January 1, 2003 or those drugsfor which atemporary HCPCS code has
not been assigned. Drugs for which atemporary HCPCS code has not been assigned would
be reimbursed at 95% of the AWP.

Thetransition percentage to AWP for sole-source drugs manufactured by one entity is
83% in CY 2004, 77% in CY 2005, and 71%in CY 2006. Thetransition percentageto AWP
for innovator multiple source drugs is 81.5% in CY 2004, 75% in CY 2005, and 68% in
CY 2006. The transition percentage to AWP for multiple source drugs with generic drug
competitors is 46% in CY 2004 through CY2006. Generally, a multiple source drug is a
covered drug for which there are 2 or more therapeutically equivalent drug products. An
innovator multiple source drug isamultiple source drug that was originally marketed under
an original new drug application approved by the Food and Drug Administration (FDA). A
sole source drug is not amultiple sourcedrug. The additional expenditures resulting from
these provisions would not be subject to the budget neutrality requirement

Starting in CY 2004, the Secretary would be required to lower the threshold for
establishing a separate APC group for higher cost drugs from $150 to $50. These
separate drug APC groups would not be digible for outlier payments.

Starting in CY 2004, Medicare's transitional pass-through payments for drugs and
biologicals covered under a competitive acquisition contract would reflect the amount paid
under that contract, not 95% of AWP.

(b) Special Payment for Brachytherapy.

Current Law



Current drugs and biologicals that have been in transitional pass-through status on or
prior to January 1, 2000 were removed from that payment status effective January 1, 2003.
CM S established separate APC paymentsfor certain of thesedrugs, including orphan drugs,
blood and blood products, and selected higher cost drugsin CY2003. CMS established a
threshold of $150 per claim linefor adrug to qualify for aseparate APC payment asahigher-
cost drug, Other drugs that had qualified for a transitional pass-through payment were
packaged in to procedural APCs. For example, in some instances, brachytherapy seeds
(radioactive isotopes used in cancer treatments) were packaged into payments for
brachytherapy procedures. Essentialy, the payment rates for these drug-related APCs are
based on arelative weight calculated in the same way as procedural APCs are calculated.

Explanation of Provision

From January 1, 2004 through December 31, 2006, Medicare's payments for
brachytherapy devices would equal the hospital’ s charges adjusted to costs. The
Secretary would be required to create separae APCs to pay for these devices that reflect
to the number, isotope, and radioactive intensity of such devices. Thiswould include
separae groups for paladium-103 and iodine-125 devices. GAO would be required to
study the appropriateness of payments for brachytherapy devices and submit a report
including recommendations to Congress no later than January 1, 2005.

Effective Date

Upon enactment.

(c) Functional Equivalence.
Current Law

In the November, 1 2002 Federal Register, CM S decided that anew anemia
treatment for cancer patients was no longer eligible for pass-though payments, because it
was functionally equivalent (although not structurally identical or therapeuticaly
equivalent) to an existing treatment. The transitional pass-through rate for the drug was
reduced to zero starting for servicesin 2003.

Explanation of Provision

The Secretary would be prohibited from applying a functional equivalence standard
or any similar standard in order to deem a particular drug or biological to be similar or
identical to another drug and therefore ineligible for pass-through payment status without
first developing these standards by regulation. The regulation would be required to be
published after public comment period and contain criteria that provides for the
coordination with the Federal Food and Drug Administration and is based on scientific
studies that show the clinical relationship between the drugs in question.

Effective Date
This provision would apply to the application of afunctional equivalent on or after

the date of enactment. The provision prohibits the application of this standard to adrug
or biological prior to June 13, 2003.



(d) Hospital Acquisition Cost Study.
Current Law

CMS estimates hospital costs to establish beneficiary copayment amounts as well as
to project the amount of pass-through spending to calculate the uniform reduction to
payments under the budget neutrality constraint. These hospital costs are imputed by
multiplying the average wholesale price (AWP) for the drug by the applicable cost to
charge ratio which varies by the class of drug.

Explanation of Provision

The Secretary would be required to study the hospital acquisition costs related to
covered outpatient drugs that cost $50 and more that are reimbursed under the HOPD-
PPS. The study would encompass a representative sample of urban and rural hospitals.
The report including recommendations on the usefulness of the cost data and frequency of
subsequent data collection efforts would be due to Congress no later than January 1,
2006. The report would also discuss whether the data is appropriated for making
adjustments to payments made under the competitive acquisition contract established by
section 1847A and whether separate estimates can be made for overhead costs including
handling and administering drugs.

Effective Date
Upon enactment.

Section 622. Payment for Ambulance Services.
Current Law

Traditionally, Medicare has pad suppliers of ambulance services on areasonable
charge basis and paid provider-based ambulances on areasonable cost basis. BBA 1997
provided for the establishment of a national fee schedule which was to implemented in
phases, in an efficient and fair manner. The required fee schedule became effective April
1, 2002 with full implementation by January, 2006. In the transition period, a gradually
decreasing portion of the payment isto be based on the prior payment methodology
(either reasonable costs or reasonable charges).

The fee schedule payment amount equals the base rate for the level of service plus
payment for milage and specified adjustment factors. Additional milage payments are
made in rural areas. BIPA increased payment for rural ambulance mileage for distances
greater than 17 miles and up to 50 miles for services provided before January 1, 2004.
The amount of the increasewas at |east one-half of the payment per mile established in
the fee schedule for the first 17 miles of transport.

Explanation of Provision

The phase-in methodology and schedule for full implementation of the ambulance
fee schedule would modified. The calculation of ambulance feesin the phase-in period
would incorporate a decreasing portion of the payment based on regional fee schedules
calculaed for each of nine censusregions. Generally, the regional fee schedules would



be based on the same methodol ogy and data used to construct the national fee schedule.
For services provided in 2004, the blended rate would be based on 20% of the national
fee schedule and 80% of the regional fee schedule; in 2005 blended rate would be based
on a40% national and 60% regional split; in 2006, the blended rate would be based on a
60% national and 40% regional split; in 2007, 2008 and 2009, the blended rate would be
based on a 80% national and 20% regiona split; and in 2010 and subsequently, the
ambulance fee schedule would be based on the national fee schedule.

Medicare’' s payments for ground ambulance services would be increased by one
quarter of the amount otherwise established for trips longer than 50 miles occurring on or
after January 1, 2004 and before January 1 2009. The payment increase would apply
regardless of where the transportation originated. GAO would be required to submit an
initial report to Congress on the access and supply of ambulance servicesin regions and
states where ambulance payments are reduced by December 31, 2005. GAO would be
required to submit afinal report to Congress by January 1, 2004.

Effective Date

The provision would apply to ambulance services furnished on or after January 1,
2004.

Section 623. Renal Dialysis Services.
(a) Demonstration of Alternative Delivery Models
Current Law

The Secretary announced a demonstration project establishing a disease-
management program that will allow organizations experienced with treating ESRD
patients to develop financing and delivery approaches to better meet the needs of
beneficarieswith ESRD. CMSis soliciting a variety of types of organizations to
coordinate care to patients with ESRD, encourage the provision of disease-management
services for these patients, collect clinical performance data and provide incentives for
more effective care.

Explanation of Provision

The provision would require the Secretary to establish an advisory board for the
ESRD disease management demonstration. The advisory board would be comprised of
representatives of patient organizations, clinicians, the Medicare Payment Advisory
Commission (MedPAC), the National Kidney Foundation, the National Insititute of
Diabetes and Digestive and Kidney Diseases of the National Institutes of Health, ESRD
networks, Medicare contractors to monitor quality of care, providers of services and renal
dialysis facilities furnishing end-stage renal disease services, economists, and researchers.

Effective Date
Upon enactment.

(b) Restoring Composite Rate Exceptions for Pediatric Facilities



Current Law

Prior to BIPA, an increase in the composite rate would trigger an opportunity for
facilities to request an exception to the composite rate in order to receive higher
payments. BIPA prohibited the Secretary from granting new exceptions to the composite
rate (after applications received after July 1, 2001).

Explanation of Provision

The prohibition on exceptions would not apply to pediatric ESRD facilities as of
October 1, 2002. Pediatric facilities would be defined as arenal facility with 50% of its
patients under 18 years old.

Effective Date

Upon enactment.
(c) Increase in Renal Dialysis Composite Rate for Services Furnished in 2004.
Current Law

Dialysis facilities providing care to beneficiaries with end-stage renal disease
(ESRD) receive afixed prospectively determined payment amount (the composite rate)
for each dialysis treatment. BBRA increased the composite rates by 1.2% for dialysis
services furnished in both 2000 and 2001. BIPA subsequently increased the mandated
2001 update to 2.4%, an increase that was to implemented on the following schedulein
order to avoid adisruption in claims processing: for services furnished from January
through March, 2001, the 1.2% increase specified by BBRA applied; for the remainder of
2001, atransition increase of 2.79% gpplied. Effective January 1, 2002, the composite
rates reflected the 2.4% increase. Thereis no rate increase scheduled for ESRD
composite payment rate in 2004.
Explanation of Provision

The provision would increase the ESRD composite payment rate by 1.6% for 2004.
Effective Date

Upon enactment.

Section 624. One Year Moratorium on Therapy Caps; Provisions Relating to
Report.

Current Law

Medicare provides that therapy patients must be under the care of a physician; aplan
of treatment must be developed by the physician or therapist; and the plan must be
periodically reviewed by the physician.

BBA 97 established annual payment limits per beneficiary for all outpatient therapy
services provided by non-hospital providers. The limits applied to services provided by



independent therapists as well as to those provided by comprehensive outpatient
rehabilitation facilities (CORFs) and other rehabilitation agencies. There are 2
beneficiary limits. Thefirst isa$1,500 per beneficiary annual cap for al outpatient
physical therapy services and speech language pathology services. The secondisa
$1,500 per beneficiary annual cap for dl outpatient occupetional therapy services.
Beginning in 2002, the amount would increase by the Medicare Economic Index (MEI),
rounded to the nearest multiple of $10. The limits did not apply to outpatient services
provided by hospitals. BBRA 99 suspended application of the therapy limitsin 2000 and
2001. BIPA extended the suspension through 2002. Thetherapy caps are not yet being
enforced. Implementation of the therapy caps is scheduled for July, 2003.

BBA 97 required the Secretary to report to Congress by January 1, 2001, on
recommendations on a revised coverage policy of outpatient physical therapy and
occupational therapy services based on a classification of individuals by diagnostic
category and prior use of services, in both inpatient and outpatient settings, in place of
uniform dollar limitations. BIPA required the Secretary to conduct a study on the
implications of eliminating the in the room supervision requirement for Medicare
payment for physical therapy assistants who are supervised by physical therapists and the
implications of this requirement on the physicd therapy cap. A report on the study was
due within 18 months of enactment.

Explanation of Provision

Application of the therapy caps would be suspended during CY 2004. The Secretary
would be required to submit the reports required by BBA 97 and BIPA by December 31,
2002. The Secretary would be required to request the Institute of Medicine to identify
conditions or diseases that should justify conducting an assessment of the need to waive
the therapy caps. The Secretary would be required to submit to Congress a preliminary
report on the conditions and diseases identified by July 1, 2004. A final report, including
recommendations, would be due by October 1, 2004.

GAO would be required to conduct a study on access to physical therapist servicesin
states authorizing access to such services without a physician referral compared to states
that require such a physician referral. The study would: 1) examine the use of and referral
patterns for physical therapist servicesfor patients age 50 and older in states that
authorize such services without a physician referral and in states that require such a
referral; 2) examine the use of and referral patterns for physical therapist services for
patients who are Medicare beneficiaries; 3) examine the physical therapist services within
the facilities of the Department of Defense; and 4) analyze the potential impact on
beneficiaries and on Medicare expenditures of eliminating the need for a physician
referral for physical therapist services under the Medicare program. GAO would be
required to submit areport to Congress on the study within one year of enactment.

Effective Date
Upon enactment

Section 625. Adjustment to Payments for Services Furnished in Ambulatory
Surgical Centers.



Current Law

Medicare uses a fee schedule to pay for the facility servicesrelated to a surgery
provided in an ACS. The associated physician services (surgery and anesthesia) are
reimbursed under the physician fee schedule. CMS maintains the list of approved ASC
procedures which is required to be updated every 2 years. The Secretary is required to
update ASC rates based on a survey of the actud audited costs incurred by a
representative sample of ASCs every 5 years beginning no later than January 1, 1995.
Between revisions, the rates are to be updated annually on acalendar year schedule using
the CPI-U. From FY 1998 through FY 2002, the update was established as the CPI-U
minus 2.0 percentage points, but not less than zero.

Explanation of Provision

The update would be reduced two percentage points for five years. ASC’swould get
an increase calculated as the CPI-U minus 2.0 percentage points (but not less than zero)
in each of the fiscal years from 2004 through 2008.

Effective Date
Upon enactment

Section 626. Payment for Certain Shoes and Inserts under the Fee Schedule for
Orthotics and Prosthetics.

Current Law

Subject to specified limits and under certain circumstances, Medicare will pay for
extra-depth shoes with inserts or custom molded shoes with inserts for an individual with
severe diabetic foot disease. Coverageislimited to one of the following within a
calendar year: (1) one pair of custom-molded shoes (including inserts provided with such
shoes) and two additional pairs of inserts, or (2) one pair of extra-depth shoes (not
including inserts provided with such shoes) and three pairs of inserts. An individual may
substitute modifications of custom-molded or extra-depth shoes instead of obtaining one
pair of inserts, other than the initial pair of inserts. Footwear must be fitted and furnished
by apodiatrig or other qualified individud such as apedorthist, orthotist, or prosthetist.
The certifying physician may not furnish the thergpeutic shoe unless the physician is the
only qualified individual in the area

Payment is made on a reasonable charge basis, subject to upper limits established by
the Secretary. These limits are based on 1988 amounts that were set forth in Section
1833(0) of the Act and then adjusted by the same percentage increases allowed for DME
fees except that if the updated limit is not a multiple of $1, it is rounded to the nearest
multiple of $1. The Secretary or a carrier may establish lower payment limits than
established by statute if shoes and inserts of an appropriate quality are readily available at
lower amounts.

Although updates in payment for diabetic shoesis related to that used to increase the
DME fee schedule, the shoes are not subject to DME coverage rules or the DME fee
schedule. In addition, diabetic shoes are neither considered DME nor orthotics, but a
separate category of coverage under Medicare Part B.



Explanation of Provision

Payment for diabetic shoes would be limited by the amount that would be paid if
they were considered to be a prosthetic or orthotic device. The Secretary or acarrier
would be able to establish lower payment limits than these amount if shoes and inserts of
an appropriate quality are readily available at lower amounts. The Secretary would be
required to establish a payment amount for an individual substituting modificationsto the
covered shoe that would assure that there is no net increase in Medicare expenditures.

Effective Date

The provision would apply to items furnished on or after January 1, 2004.

Section 627. Waiver of Part B Late Enrollment Penalty for Certain Military
Retirees; Special Enrollment Period.

Current Law

A late enrollment penalty isimposed on beneficiarieswho do not enroll in
Medicare part B upon becoming eligible for Medicare.

Explanation of Provision

Congress enacted TRICARE for Life, which re-established TRICARE health care
coverage as awrgparound to Medicare for military retirees, age 65 and over. To take
advantage of the TRICARE for Life program, military retirees must be enrolled in
Medicare Part B. Thereisalate enrollment penalty for military retirees who do not
enroll in Medicare Part B upon becoming eligible for Medicare. This provision would
waive the late enrollment penalty for military retirees, 65 and older, who enroll in the
TRICARE for Life program during 2001, 2002, 2003, or 2004.

The Secretary would also be required to provide a special enrollment period for
these military retirees beginning as soon as possible after enactment and ending
December 31, 2004. For the individual who enrolls during the special enrollment period,
coverage will begin on thefirst day of the month, following the month in which the
individual enrolled.

Effective Date

The provision would apply to premiums for months beginning with January 2001. A
method will be established to provide rebates of premium penalties paid for by military
retirees for months on or after January 2001.
Section 628. Part B Deductible.
Current Law

Under Part B, Medicare generally pays 80 percent of the approved amount for
covered services after the beneficiary pays an annual deductible of $100. The Part B
deductible has set at $100 since 1991.

Explanation of Provision



Each year after January 1, 2003, the Medicare Part B deductible would be increased
annually by the annud percentage increase in the monthly actuarial value of benefits
payable from the Federal Supplementary Medical Insurance Trust Fund. The Part B
deductible would grow at the same rate as expenditures per capitafor Part B services.
The amount would be rounded to the nearest dollar.

Effective Date
Upon enactment.

TITLE VII PROVISIONS RELATING TO PARTS A AND B
Subtitle A B Home Health Services

Section 701. Update in Home Health Services.
Current Law

Home health service payments are increased on afederal fiscal year basis that begins
in October. The FY 2004 statutory update will be the full increase in the market basket
index.

Explanation of Provision

This provision would increase home health agency payments by the home health
market basket percentage i ncrease minus 0.4 percentage points for 2004 through
2006. The update for subsequent years would be the full market basket percentage
increase. The provision would also change the time frame for the update from the
federal fiscal year to a calendar year basis. The home health prospective payment
rates would not increase for the October 1 through December 31, 2003 period.

Effective Date
Upon enactment

Section 702. Establishment of Reduced Copayment for a Home Health Service
Episode of Care for Certain Beneficiaries.

Current Law

The home health benefit does not have any cost sharing requirement.
Explanation of Provision

This provision would establish a beneficiary copayment for each 60-day episode of
care beginning January 1, 2004. The amount of the copayment would be 1.5% of the
national average payment per episode in a calendar year as projected by the Secretary
before the beginning of the year. The copayment amount would be rounded to the nearest
multiple of $5. For 2004, the copayment would be $40 unless the Secretary provides the
results of the statutory formulain atimely manner. Medicare payment for each episode
would be reduced to reflect the amount of the copayment. Qualified Medicare
beneficiaries (low income beneficiaries for whom Medicaid pays the Medicare premiums,
deductibles, and coinsurance), beneficiaries dualy eligible for Medicare and Medicaid,



and beneficiaries receiving four or fewer home health visits in an episode of care would
not face any cost sharing requirements. Administrative and judicial review of the
calculated copayment amounts would be prohibited.

Effective Date

Upon enactment.

Section 703. MedPAC Study of Medicare Margins of Home Health Agencies.
Current Law

No provision.
Explanation of Provision

The provision would require MedPAC to study payment margins of home health
agencies paid under the Medicare prospective payment system. The study would examine
whether systematic differences in payment margins wererelated to differences in case
mix, as measured by home health resource groups (HHRGs). MedPAC would be
required to submit areport to Congress on the study within 2 years of enactment.

Effective Date
Upon enactment.
Subtitle B Direct Graduate Medical Education
Section 711. Extension of Update Limitation on High Cost Programs.
Current Law

Medicare pays hospitals for its share of direct graduate medical education (DGME)
costs in approved programs using a count of the hospitals number of full-time equivalent
residents and a hospital -specific historic cost per resident, updated for inflation. BBRA
changed Medicare’s methodology for calculating DGME payments to teaching hospitals
to incorporate a national average amount based on FY 1997 hospital specific per resident
amounts. Starting in FY 2001, hospitals received no less than 70% of a geographically
adjusted national average amount. BIPA increased this floor to 85% of the locality
adjusted, updated, and weighted national PRA starting for cost report periods beginning
during FY 2002. Hospitals with per resident amounts above 140% of the geographicadly
adjusted national average amount had payments frozen at current levels for FY 2001 and
FY 2002, and in FY 2003-FY 2005 would receive an update equal to the Consumer Price
Index (CPI) increase minus 2 percentage points. Currently, hospitals with per resident
amounts between 85% and 140% of the geographically adjusted national average would
continueto receive payments based on their hospitd-specific per resident amounts
updated for inflation.

Explanation of Provision



The hospitals with per resident amounts abovel40% of the geographically adjusted
national average amount would not get an update from FY 2004 through FY2013.

Effective Date

Upon enactment

Subtitle C B Chronic Care Improvement

Section 721. Voluntary Chronic Care Improvement Under Traditional Fee-For-
Service.

Current Law
No provision.
Explanation of Provision

The Secretary would be required to establish a process for providing chronic care
improvement programs for Medicare beneficiaries in fee-for-service Medicare (Parts A
and B) who have certain chronic conditions such as congestive heart failure, diabetes,
chronic obstructive pulmonary disease, stroke or other diseases identified by the Secretary
for inclusion in the program. The Secretary would establish administrative regions
(called CCMA regions) within the United States for the chronic care improvement
programs. Within each region, the Secretary would select at least two contractors under a
competitive bidding process on the basis of the ability of each bidder to achieve improved
health outcomes of beneficiaries and improved financial outcomes of the Medicare
program. A contractor would be able to be a disease improvement organization, health
insurer, provider organization, agroup of physicians, or any other legal entity that the
Secretary determines appropriate. Contractors would be required to meet certain clinicd,
quality improvement, financid, and other requirements specified by the Secretary and
subcontractors would be able to be used by the contractors. The Secretary would be &ble
to phase-in implementation of the program beginning one-year after enactment.

Each program would be required to have a method for identifying targeted Medicare
beneficiaries who would be offered participation in the program. The Secretary would be
required to assist the program in identifying beneficiaries. Each beneficiary would be
assigned to only one contractor that would be responsible for guiding beneficiariesin
managing their health including al co-morbidities. Initial contact with aMedicare
beneficiary would be from the Secretary who would provide information about the
program, including a description of advantages in participating and that the contractor
could contact the beneficiary directly concerning participation, the voluntary nature of
program participation, and a means of declining to participate or decline being contacted
by the program. Each program would be required to deveop an individualized, goal -
oriented chronic care improvement plan with the beneficiary. The chronic care
improvement plan would be required to contain: a single point of contact to coordinae
care; self-improvement education for the individual and support education for health care
providers, primary caregivers, and family members; coordination between prescription
drug benefits, home health, and other hedth care services; collaboration with physicians
and other providers to enhance communication of reevant clinical information; the use of



monitoring technologies, where appropriate; and information about hospice care, pain and
palliative care, and end-of-life care, as appropriate. In developing the chronic care
improvement plan, programs would be required to use decision support tools such as
evidence-based practice guidelines track and monitor each beneficiary across care settings
and evaluate outcomes using a clinical information database. The program would be
required to meet any additional requirements that the Secretary finds appropriate.
Programs that have been accredited by qualified organizations would be able to be
deemed to have met such requirements as specified by the Secretary.

Contractor payments for each chronic care improvement program would be required
to result in Medicare program outlays that would otherwise have been incurred in the
absence of the program for the three-year contract period. The Secretary would be
required to assure that there would be no net aggregate increase in Medicare payments, in
entering into a contract for the program over the three-year period. Contracts for chronic
care improvement programs would be treated as a risk-sharing arrangement. In addition,
payment to contractors would be required to be subject to the contractor meeting clinical
and financid performance standards established by the Secretary.

Program contractors would be required to report to the Secretary on the quality of
care and efficacy of the program in terms of process measures (such as reductionsin
errors of treatment and rehospitalization rates), beneficiary and provider satisfaction,
health outcomes, and financial outcomes. The Secretary would be require to submit to
Congress annual reports on the program including information on progress made toward
national coverage, common delivery models, and information on improvements in health
outcomes as well as financial efficiencies resulting from the program. The Secretary
would also be required to conduct a randomized clinical trial to assess the potential for
cost reductions under Medicare by comparing costs of beneficiaries enrolled in chronic
care improvement programs and beneficiaries who are eligible participate but are not
enrolled.

Appropriations of such sums as necessary to provide for contracts with chronic care
improvement programs would be authorized from the Medicare Trust Funds.

Effective Date
The provision would be effective upon enactment and the Secretary would be
required to begin implementing the chronic care improvement programs no later than

one-year after enactment.

Section. 722. Chronic Care Improvement Under Medicare Advantage and
Enhanced Fee-For-Service Programs.

Current Law

Under the Medicare+Choice program, organizations are required to have qudity
assurance programs that includes measuring outcomes, monitoring and eval uating high
volume and high risk services and the care of acute and chronic conditions, and
evaluating the effectiveness of the efforts.

Explanation of Provision

Each Medicare Advantage plan offered would be required to have a chronic care



improvement program for enrollees with multiple or sufficiently severe chronic
conditions such as congestive heart failure, diabetes, chronic obstructive pulmonary
disease, stroke or other disease identified by the Secretary. The program would be
required to have a method for monitoring and identifying enrollees with multiple or
sufficiently severe chronic conditions and to develop with an enrollee’ s consent an
individualized, goal-oriented chronic care improvement plan.

The chronic care improvement plan would be required to include: asingle point of
contact to coordinate care; self-improvement education for the individual and support
education for health care providers, primary caregivers, and family members;
coordination between prescription drug benefits, home health, and other health care
services; collaboration with physicians and other providers to enhance communication of
relevant clinical information; the use of monitoring technologies, where appropriate; and
information about hospice care, pain and palliative care, and end-of-life care, as
appropriate. In devdoping the chronic care improvement plan, programs would be
required to use decision support tools such as evidence-based practice guidelines track
and monitor each beneficiary across care settings and eva uate outcomes using aclinical
information database. The program would be required to meet any additional
requirements that the Secretary finds appropriate. Programs that have been accredited by
qualified organizations would be able to be deemed to have met such requirements as
specified by the Secretary.

Each Medicare Advantage organization would be required to report to the Secretary
on the quality of care and efficacy of the chronic care improvement program in terms of
process measures (such as reductions in errors of treatment and rehospitalization rates),
beneficiary and provider satisfaction, health outcomes, and financial outcomes.

Effective Date

The provision would apply for contract years beginning on or after one year after
enactment.

Section. 723. Institute of Medicine Report.
Current Law

No provision.
Explanation of Provision

The Secretary would be required to contract with the Institute of Medicine of the
National Academy of Sciences to study the barriersto effective integrated care
improvement for Medicare beneficiaries with multiple or severe chronic conditions across
settings and over time. The study would be required to examine the statutory and
regulatory barriers to coordinating care across setting for Medicare beneficiariesin
transition from one setting to another. The Institute of Medicine would be required to
submit the report of the study to the Secretary and Congress no later than 18 months after
enactment.

Effective Date



Upon enactment.

Section 724. Extension of Treatment for Certain Physician Pathology Services Under
Medicare

Current Law

In general, independent |aboratories cannot directly bill for the technical component of
pathology services provided to Medicare beneficiaries who are inpatients or outpatients of
acute care hospitals. BIPA permitted independent |aboratories with existing arrangements
with acute hospitals to bill Medicare separately for the technical component of pathology
servicesprovided to thehospitals' inpatientsand outpatients. The arrangement between the
hospital and the independent |aboratory had to be in effect as of July 22, 1999. The direct
payments for these services apply to services furnished during a 2-year period starting on
January 1, 2001 and ending December 31, 2002.

Explanation of Provision

M edicarewould make direct paymentsfor the technical component for these pathology
services. A changein hospital ownership would not affect thesedirect billing arrangements.

Effective Date
The provision would be effective January 1, 2004.
Subtitle D Other Provisions
Section 731. Modifications to Medicare Payment Advisory Commission (MedPAC).
Current Law

The Medicare Payment Advisory Commission is a 17-member body that reports and
makes recommendations to Congress regarding Medicare payment policies. The
Comptroller General isrequired to establish a public disclosure system for Commissioners
to disclose financial and other potential conflicts of interest.

Explanation of Provision

MedPAC would be required to examine the budgetary consequences of a
recommendation before making the recommendation and to review the factors affecting the
efficient provision of expenditures for services in different heath care sectors under
Medicare fee-for-service. MedPAC would be required to submit 2 additional reports no
later than June 1, 2003. The first report would study the need for current data, and the
sources of current data available, to determine the solvency and financial circumstances of
hospitals and other Medicare providers. MedPAC would be required to examine data on
uncompensated care, as well as the share of uncompensated care accounted for by the
expensesfor treatingillegal aliens. The second report would addressinvestmentsand capital
financing of hospitd s participating under M edi careand accessto capital financingfor private
and not-for-profit hospitals. The provision would also require that members of the
Commission be treated as employees of Congress for purposes of financia disclosure
requirements.



Effective Date

Upon enactment.

Section 732. Demonstration Project for Medical Adult Day Care Services.
Current Law

No provision

Explanation of Provision

Subject to earlier provisions, the Secretary would be required to establish a
demonstration project under which a home health agency, directly or under arrangement
with amedical adult day care facility, provide medical adult day care servicesasa
substitute for a portion of home health services otherwise provided in a beneficiary’s
home. Such services would have to be provided as part of aplan for an episode of care
for home health services established for a beneficiary. Payment for the episode would
equal 95% of the amount that would otherwise apply. In no case would the agency or
facility be ableto charge the beneficiary separately for the medical adult day care
services. The Secretary would reduce payments made under the home health prospective
payment system to offset any amounts spent on the demonstration project. The 3-year
demonstration project would be conducted in not more than 5 sites in states that license or
certify providers of medical adult day care services, as selected by the Secretary.
Participation of up to 15,000 Medicare beneficiaries would be on a voluntary basis.

When selecting participants, the Secretary would give preference to home health
agencies that are currently licensed to furnish medical adult day care services and have
furnished such services to Medicare beneficiaries on a continuous basis for a prior 2-year
period. A medical adult day care facility would (1) have been licensed or certified by a
State to furnish medical adult day care services for a continuous 2-year period; (2) have
been engaged in providing skilled nursing services or other therapeutic services directly
or under arrangement with a home health agency; and (3) would meet quality standards
and other requirements as established by the Secretary. The Secretary would be able to
waive necessary Medicare requirements except that beneficiaries must be homebound in
order to be eligible for home health services.

The Secretary would be required to evaluate the project’ s dinical and cost
effectiveness and submit areport to Congress no later than 30 months after its
commencement. The report would include: (1) an andysis of patient outcomes and
comparative costs relative to beneficiaries who receive only home health services for the
same health conditions and (2) recommendations concerning the extension, expansion, or
termination of the project.

Effective Date
Upon enactment

Section. 723. Improvements in National and Local Coverage Determination Process



To Respond to Changes in Technology.
(a) National and Local Coverage Determination Process.
Current Law
No provision.
Explanation of Provision

Subsection (a) would require the Secretary to establish the general guidelines used in
making national coverage determinations under Medicare, including the way in which
evidence is considered by the Secretary regarding whether a procedure or deviceis
reasonable or necessary. The provision would establish atime frame for decisions
regarding national coverage determinations of six months after a request when a
technology assessment is not required and 12 months when a technology assessment is
required and in which aclinical trid is not requested. Following the six- or 12-month
period, the Secretary would be required to make adraft of the proposed decision available
in the HHS website or by other means; to provide a 30-day public comment period; to
make afinal decision on the request with 60 days following the concdlusion of the public
comment period; and make the clinical evidence and data used in making the decision
avail able to the public. Ininstances where a request for a national coverage
determination is not reviewed by the Medicare Coverage Advisory Committee, the
Secretary would be required to consult with appropriate outside clinical experts. The
Secretary would aso be required to devel op aplan to evaluate new local coverage
determinations to decide which local decisions should be adopted nationally and to decide
to what extent greater condstency can be achieved among local coverage decisions, to
require the Medicare contractors within an area to consult on new locd coverage policies,
and to disseminate information on local coverage determination among Medicare
contractors to reduce duplication of effort.

Effective Date

The provision would be effective for determinations as of January 1, 2004.
(b) Medicare Coverage of Routine Costs Associated with Certain Clinical Trials
Current Law

No provision.
Explanation of Provision

Subsection (b) would provide for the coverage of the routine costs of care for
Medicare beneficiaries participating in clinical trials that are conducted in accordance
with an investigational device exemption approved under section 530(g) of the Federal
Food, Drug, and Cosmetic Act.

Effective Date

The provision would be effective for clinicd trials begun before, on, or after the date



of enactment and to items and services furnished on or after enactment.
(c) Issuance of Temporary National Codes
Current Law

The Secretary issues temporary national Health care Common Procedure Coding
System (HCPCS) codes under Medicare Part B that are used until permanent codes are
established.

Explanation of Provision

Subsection (c) would require that the Secretary implement revised procedures for the
issuance of temporary national HCPCS codes. The provision would further require the
Secretary to use data reflecting prices and costs of productsin the United States in setting
payment rates.

Effective Date

The provision would be effective not later than one year after enactment. effective
as if it had been included in BIPA.

Title VIII Medicare Benefits Administration
Section 801. Establishment of Medicare Benefits Administration.
Current Law

The authority for administering the Medicare program resides with the Secretary of
Health and Human Services. The Secretary origindly created the agency that administers
the Medicare and Medicaid programs in 1977 under his administrative authority.
Regulations regarding Medicare are required to be promulgated by the Secretary. The
Medicare statute requires that the Administrator of the Centers for Medicare & Medicaid
Services (CMS formerly known as the Health Care Financing Administration) be
appointed by the President with the advice and consent of the Senate. Title5 of theU. S.
Codes setsthe Administrator’ s salary at level IV of the Executive Schedule. The
Medicare statute requires that the HCFA administrator gppoint a Chief Actuary who
reports directly to such administrator and is paid at the highest rate of basic pay for the
Senior Executive Service.

Explanation of Provision

The section would amend title XV 11l to add new section 1809 which, under
subsection (&), would establish a new Medicare Benefits Administration (MBA) within
the Department of Health and Human Services.

Subsection (b) would provide for an Administrator and Deputy Administrator of the
MBA. Both would be appointed by the President with the advice and consent of the
Senate for 5-year terms. If asuccessor did not take office at the end of the term, the



Administrator would continue in office until the successor enters the office. In that event,
the confirmed successor’ s term would be the balance of the 5-year period. The
Administrator would be paid at level Il of the Executive Schedule and the Deputy
Administrator at level 1V of the Executive Schedule. The Administrator would be
responsible for the exercise of all powers and the discharge of duties of the MBA and has
authority and control over dl personnel. The provision would permit the Administrator to
prescribe such rules and regulations as the Administrator determined necessary or
appropriate to carry out the functions of MBA, subject to the Administrative Procedure
Act. The Administrator would be able to establish different organizational units within
the MBA except for any unit, component, or provision specifically provided for by
section 1809. The Administrator may assign duties, delegate, or authorize rede egations
of authority to MBA officers and employees as needed. The Secretary of Hedth and
Human Services shall ensure appropriate coordination between the Administrator of
MBA and the Administrator of the Centers for Medicare & Medicaid Services (CMS) in
administering the Medicare program. The provision also would establish a position of
Chief Actuary within the MBA who would be appointed by the Administrator and paid at
the highest rate of basic pay for the Senior Executive Service. The Chief Actuary would
exercise such duties as are appropriate for the office of Chief Actuary and in accordance
with professional standards of actuarial independence.

Subsection (c) would prescribe the duties of the Administrator and administrative
provisions relating to the MBA. In administering parts C, D, and E of Medicare, the
Administrator would be required to negotiate, enter into and enforce contracts with
Medicare Advantage plans and enhanced fee-for-service plans and with prescription drug
plan sponsors for Medicare prescription drug plans. The Administrator would be
required to carry out any duty provided for under part C, D, or E of Medicareincluding
implementing the prescription drug discount card endorsement program and
demonstration programs (that are carried out in whole or in part under part C, D, or E).
The provision specifically prohibits the Administrator from requiring a particular
formulary or instituting a price structure for the reimbursement of covered drugs, from
interfering in any way with negotiations between prescription drug plan sponsors and
Medicare Advantage organizations and enhanced fee-for-service organizations and drug
manufacturers, wholesalers, or other suppliers of covered drugs; and otherwise interfering
with the competitive nature of providing prescription drug coverage through such entities
and organizations. The Administrator would be required to submit areport to Congress
and the President on the administration of parts C, D, and E during the previous year by
not later than March 31 of each year.

The Administrator, with the approval of the Secretary, would be permitted to hire
staff to administer the activities of MBA without regard to chapter 31 of title 5 of the U.S.
Code B other than sections 3110, the prohibition against officials hiring relatives, and
3112, the hiring preferences given to veterans. The Administrator would be required to
employ staff with appropriate and necessary experience in negotiating contracts in the
private sector. The staff of MBA would be paid without regard to chapter 51 (other than
section 5101 requiring classification of positions according to certain principles) and
chapter 53 (other than section 5301 relating to the principles of pay systems) of title 5 of
the U.S. Code. The rate of compensation for staff of MBA would not be able to exceed
level IV of the Executive Schedule. The Administrator would be limited in the number of
full-time-equivdent (FTEs) employees for the MBA to the number of FTEs within CMS
performing the functions being transferred at the time of enactment. The Secretary, the
Administrator of MBA and the Administrator of CM S would be required to establish an



appropriate transition of responsibility to redelegate the administration of Medicare part C
from CMSto MBA. The provision would require the Secretary to ensure that the
Administrator of CMS transfers such information and data as the Administrator of MBA
requires to carry out the duties of MBA.

Subsection (d) would require the Secretary to establish an Office of Beneficiary
Assistance within MBA to coordinate Medicare beneficiary outreach and education
activities, and provide Medicare benefit and appeals information to Medicare
beneficiaries under parts C, D, and E.

Subsection (e) would establish the Medicare Policy Advisory Board (the Board)
within the MBA to advise, consult with, and make recommendations to the Administrator
regarding the administration and payment policies of parts C, D, and E. The Board would
be required to report to Congress and to the Administrator of MBA such reports as the
Board determines appropriate and may contain recommendations that the Board considers
appropriate regarding legidative or administrative changes to improve the administration
of parts C, D, and E including: increasing competition under part C, D, or E for services
furnished to beneficiaries; improving efforts to provide beneficiaries information and
education about Medicare, parts C, D, and E, and Medicare enrollment; evaluating
implementation of risk adjustment under parts C and E; and improving competition and
accessto plans under parts C, D, and E. The reports would be required to be published in
the Federal Register. The reports would be submitted directly to Congress and no officer
or agency of the government would be allowed to require the Board to submit areport for
approva, comments, or review prior to submission to Congress. Not |ater than 90 days
after areport issubmitted to the Administrator, the Administrator would be required to
submit to Congress and the President an analysis of the recommendations made by the
Board. The analysis would be required to be published in the Federal Register.

The Board would be made up of 7 members serving three-year terms, with three
members appointed by the President, two appointed by the Speaker of the House of
Representatives, and two appointed by the President pro tempore of the Senate. Board
members may be reappointed but may not serve for morethan 8 years. The Board shall
elect the Chair to serve for three years. The Board isrequired to meet at least three times
ayea and at the call of the Chair.

The Board is required to have a director who, with the approval of the Board, may
appoint staff without regard to chapter 31 of title 5 of the United States Code (which
addresses authority for employment). In addition, the director and staff may be paid
without regard to the provisions of chapter 51 and 53 of title 5 which are rd ated to
classification and pay rates and pay sysems B although the rate of compensation is
capped at level IV of the Executive Schedule. The Board may contract with and
compensate government and private agencies or persons to carry out its duties without
regard to section 3709 of the Revised Statutes (41 U.S.C. 5).

Subsection (f) authorizes an appropriation of such sums as are necessary from the
Federal Hospital Insurance Trust Fund and from the Federal Supplementary Medical
Insurance Trust Fund (including the Prescription Drug Account) to carry out section
1808.

Effective Date



The provision would be effective upon enactment, however, the enrollment and
eligibility functionsand implementation of parts C and E would be effective January 1, 2006.

[(¢) Miscellaneous Administrative Provisions.
Current Law

The Board of Trustees of the Medicare Trust Fundsis composed of the Commissioner
of Social Security, the Secretary of the Treasury, the Secretary of Labor, and the Secretary
of Health and Human Services and two members of the public. The Administrator of the
Centersfor Medicare & Medicaid Servicesserves as the Secretary of the Board of Trustees.

Title5 of the U. S. Codes sets the Administrator’s salary at level 1V of the Executive
Schedule.

Explanation of Provision

Paragraph (1) would add the Administrator of MBA as an ex officio member of the
Board of Trustees of the Medicare Trust Funds.

Paragraph (2) would increase the pay level for the Administrator of CMSfromleve 1V
of the Executive Scheduleto leve IlI.

Title IX Regulatory Relief
Subtitle A - Regulatory Reform
Section 901. Construction; Definition of Supplier.
Current Law

Section 1861 of the Social Security Act containsdefinitionsof services, ingtitutions, and
so forth under Medicare. Supplier is not explicitly defined.

Explanation of Provision

Nothing in this title would be construed as compromising or affecting existing legal
remediesfor addressingfraud or abuse, whether it be criminal prosecution, civil enforcement
or administrative remedies (including the False Claims Act) or to prevent or impede HHS
from its efforts to eliminate waste, fraud, or abusein Medicare. The provision also would
clarify that consolidation of the M edicare adminstrative contractors does not consolidate the
Federal Hospital Insurance Trust Fund and the Federal Supplementary Medical Insurance
Trust Fund. The provision would also clarify that the term. A supplier means a physician
or other practitioner, a facility or other entity (other than a provider of services) furnishing
items or services under Medicare.

Effective Date

Upon enactment.



Section 902. Issuance of Regulations.
Current Law

The Secretay must publish a list of dl manual instructions, interpretative rules,
statements of policy, and guidelineswhich are promulgated to carry out Medicarelaw in the
Federal Register no less frequently than every 3 months.

There is no explicit statutory instruction on logical outgrowth. The courts have
repeatedly held that new matter in final regulations must be a logicd outgrowth of the
proposed rule and is an i nherent aspect of notice and comment rulemaking.

Explanation of Provision

The provision would require the Secretary, in consultation with the Director of the
Office of Management and Budget, to establish and publish a regular timeline for the
publication of final regulations based on the previous publication of a proposed rule or an
interimfinal regulation. Thetimeframe established would not be permitted to belonger than
three years, except under extraordinary circumstances. If the Secretary were to vary the
timeline he established, the provision would require him to publish anotice in the Federal
Register the new timeline and an explanation of the variation. In the case of interim final
regulaions, the provision would require that if the Secretary did not meet his established
timeframe, then theinterim final regul ation would not be ableto continuein effect unlessthe
Secretary published a notice of continuation of the regulation that included an explanation
of why the regular timeline had not been complied with.

The provision also would require that a provison of a final regulation that is not a
logical outgrowth of the proposed regulation or interim final regulation would be treated as
aproposed regulation. The provision would not be ableto take effect until public comment
occurred and the provision published as afinal regulation.

Effective Date

The provision regarding the establishment of regul atory timeframeswould be effective
upon enactment and would require the Secretary to provide for an appropriate transition to
takeinto account the backlog of previously publishedinterimfinal regulation. Theprovision
regarding logical outgrowth would be effective for final regulations published on or after
enactment.

Section 903. Compliance with Changes in Regulations and Policies.
Current Law

No explicit statutory instruction. Asaresult of caselaw, thereisastrong presumption
againd retroactive rulemaking. In Bowen v. Georgetown University Hospital, the Supreme
Court ruled that there must be explicit statutory authority to engage in retroactive
rulemaking.

Explanation of Provision

The provision would bar retroactive application of any substantive changes in



regulation, manual instructions, interpretativerules, statementsof policy, or guidelinesunless
the Secretary determines retroactive application is needed to comply with the statute orisin
the publicinterest. No substanti ve changewoul d gointo effect until 30 daysafter thechange
isissued or published unlessit would be needed to comply with statutory changes or wasin
the public interest. Compliance actions would be able to be taken for items and services
furnished only on or after the effective date of the change. If aprovider or supplier follows
written guidance provided by the Secretary or a M edicare contractor when furnishing items
or services or submitting a claim and the guidance is inaccurate, the provider or supplier
would not be subject to sanction or repayment of overpayment (unless the inaccurate
information was due to a clerical or technical operational error).

Effective Date

The prohibition of retroactive application of substantive changes would apply to
changesissued on or after the date of enactment. The provisions affecting compliance with
substantive changes would apply to compliance actions undertaken on or after the date of
enactment. Thereliance onguidancewould take effect upon enactment but would not apply
to any sanction for which notice was provided on or before the date of enactment.

Section 904. Reports and Studies Relating to Regulatory Reform.
Current Law

No provision.
Explanation of Provision

The GAOwould berequired to study thefead bility and appropriateness of the Secretary
providing legally binding advisory opinions on appropriate interpretation and application of
Medicare regulations. The report would be due to Congress one year after enactment.

The Secretary would be required to report to Congress every two years on the
administration of Medicare and areas of inconsistency or conflict among various provisions
under law and regulation. The report would include recommendations for legislation or
administrative action that the Secretary determines appropriate to further reduce such
inconsistency or conflicts. The first report would be due to Congress two years after
enactment.

Effective Date

Upon enactment.



SUBTITLE B CONTRACTING REFORM
Section 911. Increased Flexibility in Medicare Administration.
Current Law

The Secretary is authorized to enter into agreements with fiscal intermediaries
nominated by different provider associations to make Medicare payments for health care
services furnished by institutional providers. For Medicare part B claims, the Secretary is
authorized to enter into contracts only with health insurers (or carriers) to make Medicare
payments to physicians, practitioners and other health care suppliers. Section 1834(a)(12)
of the Act authorizes separate regional carriers for the payment of durable medical
equipment (DME) cdlaims. The Secretary is also authorized to contract for certain
program safeguard activities under the Medicare Integrity Program (MIP).

Certain terms and conditions of the contracting agreements for fiscal intermediaries
(FIs) and carriers are specified in the Medicare statute. Medicare regul ations coupled with
long-standing agency practices have further limited the way that contracts for claims
administration services can be established.

Certain functions and responsibilities of the fiscal intermediaries and carriers are
specified in the statute aswell. The Secretary may not requirethat carriers or
intermediaries match dataobtained in its other activities with Medicare datain order to
identify beneficiaries who have other insurance coverage as part of the Medicare
Secondary Payer (M SP) program. With the exception of prior authorization of DME
claims, an entity may not perform activities (or receive related payments) under a claims
processi ng contract to the extent that the activities are carried out pursuant to aMIP
contract. Performance standards with respect to the timeliness of reviews, far hearings,
reconsiderations and exemption decisions are established as wdll.

A Medicare contract with an intermediary or carrier may require any of its
employees certifying or making payments provide a surety bond to the United Statesin an
amount established by the Secretary. Nether the contractor nor the contractor’s
employee who certifies the amount of Medicare paymentsisliable for erroneous
payments in the absence of gross negligence or intent to defraud the United States.
Neither the contractor nor the contractor’ s employee who disburses paymentsis liable for
erroneous payments in the absence of gross negligence or intent to defraud the United
States, if such payments are based upon a voucher signed by the certifying employee.

Explanation of Provision

This provision would add Section 1874A to the Socid Security Act and would
permit the Secretary to competitively contract with any eligible entity to serveas a
Medicare contractor. The provision would eliminate the distinction between Part A
contractors (fiscal intermediaries) and Part B contractors (carriers) and take the separate
authorities for fiscal intermediaries and carriers and merge them into a single authority for
the new contractor. These new contractors would be called Medicare Administrative
Contractors (MACs) and would assume all the functions of the current fiscal
intermediaries and carriers. determining the amount of Medicare payments required to be
made to providers and suppliers, making the payments, providing education and outreach
to beneficiaries, providers and suppliers, communicating with providers and suppliers,



and additional functions as are necessary.

The Secretary would be permitted to renew the MAC contracts annually for up to 5
years. All contracts would be required to be re-competed at |east every 5 years using
competitive processes. Federal Acquisition Regulations (FAR) would apply to these
contracts except to the extent any provisions are inconsistent with a specific Medicare
reguirement, including incentive contracts. The contracts would be required to contain
performance requirements that would be developed by the Secretary who could consult
with beneficiary, provider, and supplier organizations, would be consistent with written
statements of work and would be used for evaluating contractor performance. MAC
would be required to furnish the Secretary such timely information as he may require and
to maintain and provide access to records the Secretary finds necessary. The Secretary
could require a surety bond from the MAC or certain officers or employees as the
Secretary finds appropriate. The Secretary would be prohibited from requiring that the
MAC match data from other activitiesfor Medicare secondary payer purposes.

The provision would limit liability of certifying and disbursing officers and the
Medicare Administrative Contractors except in cases of reckless disregard or the intent to
defraud the United States. Thislimitation on liability would not limit liability under the
False Claims Act. The provision also establishes circumstances where contractors and
their employees would be indemnified, both in the contract and as the Secretary
determines appropriate.

The provision would make numerous conforming amendments as the authorities for
the fiscal intermediaries and carriers are stricken.

The Secretary would be required to submit areport to Congress and the GAO by no
later than October 1, 2004, that describes the plan for implementing these provisions.
The GAO isrequired to evaluate the Secretarys plan and, within six months of receiving
the plan, report on the evaluation to Congress and make any recommendations the
Comptroller General believes appropriate. The Secretary is also required to report to
Congress by October 1, 2008 on the status of implementing the contracting reform
provisions including the number of contracts that have been competitively bid, the
distribution of functions among contracts and contractors, a timeline for complete
transition to full competition, and a detailed description of how the Secretary has
modified oversight and management of Medicare contractors to adapt to full competition.

Competitive bidding for the MACs would be required to begin for annual contract
periods that begin on or after October 1, 2011.

Effective Date
Upon enactment.

Section 912. Requirements for Information Security for Medicare
Administrative Contractors.

Current Law

No provision.



Explanation of Provision

Medicare administrative contractors (as wel asfiscal intermediaries and carriers
until the MACs are established) would be required to implement a contractor-wide
information security program to provide information security for the operation and assets
of the contractor for Medicare functions. The information security program would be
required to meet certain requirements for information security programs imposed on
Federal agencies under title 44 of the United States Code. Medicare administrative
contractors would be required to undergo an annual independent evaluation of their
information security programs. Existing contractors would be required to undergo the
first independent evaluation within one year after the date the contractor begins
implementing the information security program and new contractors would be required to
have such a program in place before beginning the claim determination and payment
activities. The results of the independent evaluations would be submitted to the Secretary
and the HHS Inspector General. The Inspector Generd of HHS would be required to
report to Congress annually on the results of the evaluations. The Secretary would be
required to address the results of the evaluations in required management reports.

Effective Date

Upon enactment.
SUBTITLE C EDUCATION AND OUTREACH

Section 921. Provider Education and Technical Assistance.
(a) Coordination of Education Funding.

Current Law. Medicare provider education activities are funded through the
program management gppropriation and through Education and Training component of
the Medicare Integrity Program (MIP). Both claims processing contractors (fiscal
intermediaries and carriers) and MIP contractors may undertake provider education
activities.

Explanation of Provisions. The provision would add Section 1889 to the Social
Security Act, which would require the Secretary to coordinate the educational activities
through the Medicare contractors to maximize the effectiveness of education efforts for
providers and suppliers and to report to Congress with a description and evaluation of the
steps taken to coordinate provider education funding.

Effective Date. Upon enactment.
(b) Incentives to Improve Contractor Performance.

Current Law. No specific statutory provision. Since FY 1996, as part of the audit
required by the Chief Financial Officers Act, an estimate of improper paymentsin
M edicare fee-for-service has been esablished annually. Asarecent initiative, CMSis
implementing a comprehensive error rate-testing program to produce national, contractor
specific, benefit category specific and provider specific paid clam error rétes.

Explanation of Provisions. The Secretary would be required to use specific claims



payment error rates (or similar methodology) to provide incentives for contractors to
implement effective education and outreach programs for providers and suppliers and
would require the Comptroller General to study the adequacy of the methodology and
make recommendations to the Secretary and the Secretary to report to Congress regarding
how he intends to used the methodology in assessing Medicare contractor performance.

Effective Date
Upon enactment.

(c) Provision of Access to and Prompt Responses from Medicare Administrative
Contractors.

Current Law. No specific statutory provision. Statutory provisions generally
instruct carriersto assist providers and others who furnish servicesin developing
procedures relating to utilization practices and to serve as a channel of communication
relating information on program administration. Fiscal intermediaries are generally
instructed to (1) provide consultative services to institutions and other agencies to enable
them to establish and maintain fiscal records necessary for program participation and
payment and (2) serve as a center for any information as well as a channel for
communication with providers.

Explanation of Provisions. The Secretary would be required to devel op a strategy
for communicating with beneficiaries, providers and suppliers. Medicare contractors
would be required to provide responses to written inquiries that are clear, concise and
accurate within 45 business days of the receipt of the inquiry. The Secretary would be
required to ensure that Medicare contractors have atoll-free telephone number where
beneficiaries, providers and suppliers may obtain information regarding billing, coding,
claims, coverage, and other gppropriate Medicare information. Medicare contractors
would be required to maintain a system for identifying the person supplying information
to beneficiaries, providers and supplier and to monitor the accuracy, consistency, and
timeliness of the information provided. The Secretary would be required to establish and
make public standards to monitor the accuracy, consistency, and timeliness of written and
telephone responses of Medicare contractors as well as to evad uate the contractors against
these standards.

Effective Date. The provision would be effective October 1, 2004.
(d) Improved Provider Education and Training.
Current Law

In FY 2003, approximately $122 million was budget by CM S for provider education
and training.

Explanation of Provision
The provision would authorize $25 million to be appropriated from the Medicare Trust

Fundsfor fiscal years 2005 and 2006, and such sumsas necessary for succeeding fiscal years
for Medicare contractors to increase education and training activities for providers and



suppliers. Medicare contractorswould be required totailor education and training activities
to meet the goecid needs of small providers or suppliers. The provision defines a smdl
provider as an institution with fewer than 25 full-time equivalents (FTES) and a small
supplier as one with fewer than 10 FTEs.

Effective Date

Upon enactment.

(e) Requirement to Maintain Internet Sites.
Current Law

No statutory provision. CM S and the M edicare contractors currently maintain Internet
Sites.

Explanation of Provision

The provision would require that the Secretary and the Medicare contractors maintain
Internet sites to answer frequently asked questions and provide published materials of the
contractors beginning October 1, 2004.
Effective Date

The provision would be effective October 1, 2004.
(f) Additional Provider Education Provisions.

Current Law

No provision.

Explanation of Provision

The provision would bar Medicare contractors from using a record of attendance (or
non-attendance) at educational activities to select or track providers or suppliers in
conducting any type of audit or prepayment review.
Effective Date

Upon enactment.

Section 922. Small Provider Technical Assistance Demonstration Program.
Current Law

No provision.

Explanation of Provision



The Secretary would be required to establish a demonstration program to provide
technical assistance to small providers and suppliers, when they have requested the
assistance, to improve compliance with Medicare requirements. If errors are found, the
Secretary would be barred from recovering any overpayments barring evidence of fraud and
if the problem that is the subject of the compliance review has been satisfactorily corrected
within 30 days and the problem remains corrected. A GAO study is required not later than
2 years dter the demonstration program begins. Appropriationswould be authorized for $1
million for FY 2005 and $6 million for FY 2006 to carry out the demonstration.

Effective Date
Upon enactment.

Section 923. Medicare Provider Ombudsman; Medicare Beneficiary
Ombudsman.

Current Law
No provision.
Explanation of Provision

A Medicare Provider Ombudsman would be required to be appointed by the Secretary
and located within the Department of Health and Human Services. The Provider
Ombudsman would be required to provide confidential assistanceto providersand suppliers
regarding complaints, grievances, requests for information, and resolution of unclear or
conflicting guidance about Medicare. The Ombudsman would submit recommendationsto
the Secretary regarding improving the administration of Medicare, addressing recurring
patternsof confusion under Medicare, and waysto provide for an appropriate and consistent
responsein cases of self-identified overpayments by providersand suppliers. Such sumsas
necessary would be authorized to be appropriated for FY 2004 and subsequent years.

A Medicare Beneficiary Ombudsman would be required to be appointed by the
Secretary and located within HHS. The Beneficiary Ombudsman would be required to have
expertise and experience in health care, education of, and assistance to Medicare
beneficiaries. The Beneficiary Ombudsman would be required to receive complants,
grievances, and requests for information submitted by Medicare beneficiaries. The
Beneficiary Ombudsman would also berequired to assist beneficiariesin collecting relevant
information to seek an appeal of a decision or determination made by the Secretary, a
Medicare contractor, or aM edicare Choice organi zation and assi sting abeneficiary with any
problems arising from disembroiling in a Medicare Choice plan. The Beneficiary
Ombudsman would be required to work with state Health Insurance Counseling Programs,
to the extent possible.

Appropriations would be authorized to be appropriated in such sums, as are hecessary
for fiscal year 2004 and each succeeding fiscd year to carry out the ombudsmen provisions.

Thisprovisionwould also requirethe use of 1-800-Medicarefor all individuals seeking
information about, or assistance with, Medicare to use. Rather than listing individual
telephonenumbersfor Medicare contractorsinthe M edi care handbook, only 1-800-Medicare



would be shown. The Comptroller General would be required to study the accuracy and
consistency of information provided by the 1-800-Medicare line and to assess whether the
information sufficiently answers the questions of beneficiaries. The report on the study
would be required to be submitted to Congress not later than one year after enactment.

Effective Date

The Secretary would be required to appoint both ombudsmen not later than one year
from the date of enactment.

Section 924. Beneficiary Outreach Demonstration Program.
Current Law

No provision.
Explanation of Provision

Subsection (a) would require the Secretary to conduct a three-year demonstration
program where Medicare specialistswould provide assistanceto beneficiariesin at least six
local Social Security offices (two would be located in rural areas) that have ahigh volume
of visitsby Medicare beneficiaries. The Secretary would be required to evaluate the results
of the demonstration regarding the feasibility and cost-effectiveness of permanently out-
stationing Medicare specidists at local Social Security offices and report to Congress.

Subsection (b) wouldrequirethat the Secretary establish ademonstration project to test
the administrative feasibility of providing a process for Medicare beneficiaries, providers,
suppliers and other individuals or entities furnishing items or services under Medicare to
request and receive a determination as to whether the item or service is covered under
Medicare by reasons of medical necessity, before the item or serviceinvolved isfurnished
tothebeneficiary. The Secretary would berequired to eval uate the demonstration and report
to Congress by January 1, 2006.

Effective Date
Upon enactment.

Section 925. Inclusion of Additional Information in Notices to Beneficiaries
about Skilled Nursing Facility Benefits.

Current Law

Although the statute requiresthat beneficiariesreceive astatement listing theitemsand
services for which payment has been made, there is no explicit statutory instruction that
requires the notice to include information about the number of days of coverage remaining
in either the hospital or skilled nursing facility (SNF) benefit or the spell of illness.

Explanation of Provision

The Secretary would be required to provide information about the number of days of
coverageremaining under the SNF benefit andthe spell of illnessinvolvedin the explanation



of Medicare benefits.
Effective Date

The provision would apply to notices provided on and &fter the calendar quarter
beginning more than 6 months after enactment.

Section 926. Information on Medicare-certified Skilled Nursing Facilities in
Hospital Discharge Plans.

Current Law

The hospital discharge planning process requires evaluation of a patient’s likely need
for post-hospital services including hospice and home care.

Explanation of Provision

The Secretary would be required to make information publicly available regarding
whether SNFsare participating in the Medicareprogram. Hospital discharge planning would
be required to evaluate a patient’ s need for SNF care.

Effective Date

The provisionwould apply to discharge plans made on or after the date specified by the
Secretary, but not later than six months after the Secretary provides information regarding
SNFs that participate in the Medicare program.

Subtitle D B Appeals and Recovery
Section 931. Transfer of Responsibility for Medicare Appeals.
Current Law

Denialsof claimsfor Medicare payment may be appeal ed by beneficiaries (or providers
who are representing the beneficiary) or in certain circumstances, providers or suppliers
directly. Thethird level of apped isto an administrative law judge (ALJ). The ALJsthat
hear M edicare casesare employed by the Social Security Administration B alegacy fromthe
inception of the Medicare program when Medicare was part of Socia Security.

Explanation of Provision

The Commissioner of the Social Security Administration (SSA) and the Secretary
would berequiredto develop aplanto transfer the functionsof the administrative law judges
(ALJs) who areresponsiblefor hearing M edicare cases from SSA to HHS. Thisplan would
be dueto Congress not later than October 1, 2004. A GAO evaluation of the plan would be
duewithin 6 months of the plan’s submission. AL Jfunctionswould betransferred no earlier
than July 1, 2005 and no later than October 1, 2005.

The Secretary would be required to place the ALJsin an administrative office that is
organizationally and functionally separate from the Centers for Medicare & Medicaid



Services and the AL Js would be required to report to, and be under the general supervision
of the Secretary. No other officid within the Department would be permitted to supervise
the ALJs. The Secretary would be required to provide for appropriate geographic
distribution of ALJs, would have the authority to hire ALJs and support staff, and would be
required to enter into arrangements with the Commissioner, as appropriate, to share office
space, support staff and other resources with appropriate reimbursement.

Authorizes to be appropriated such sums as are necessary for FY 2005 and each
subsequent fiscal year to increase the number of ALJs, improve education and training of
ALJsandtoincreasethe staff of the Departmental AppealsBoard (thefinal level of appeal).

Effective Date

Upon enactment.

Section 932. Process for Expedited Access to Review.
Current Law

In general, administrative appeal's must be exhausted prior to judicia review.
Explanation of Provision

The Secretary would be required to establish a process where a provider, supplier, or
abeneficiary may obtain accesstojudicial review whena3-member review panel (composed
of ALJs, members of the Departmental Appeals Board, or qualified individuals from
qualified independent contractors designated by the Secretary) determines, within 60 days
of acompletewritten requeg, that it does not have the authority to decide the question of law
or regulation and where material factsare not in dispute. The decision would not be subject
to review by the Secretary. Interest would be assessed on any amount in controversy and
would be awarded by the reviewing court in favor of the prevailing party. This expedited
accesstojudicid reviewwould alsobe permitted for caseswherethe Secretary does not enter
into or renew provider agreements.

Expedited review would al so be established for certain remediesimposed against SNFs
including denied payments and imposition of temporary management. The Secretary would
berequired to devel op aprocessfor renstating approval of nurse aidetraining programsthat
have been terminated (before the end of the mandatory 2-year disgpproval period). The
appropriation of such sumsasneeded for FY 2005 and subsequent yearswould be authorized
to reduce by 50% the averagetime for administrative determinations, to increase the number
of ALJsand appellae staff at the DAB, and to educate these judges and their staffs on long-
term care issues.

Effective Date
This provision would be effective for appeals filed one or after October 1, 2004.
Section 933. Revisions to Medicare Appeals Process.

(a) Requiring Full and Early Presentation of Evidence



Current Law

No provision. New evidence can be presented at any stage of the appeal s process.

Explanation of Provision

The provision would require providers and suppliers to present all evidence at the
reconsideration that is conducted by a QI C unless good cause precludes the introduction of
the evidence.
Effective Date

October 1, 2004.
(b) Use of Patients’ Medical Records
Current Law

No provision.

Explanation of Provision

The provision would provide for the use of beneficiaries medica recordsin
qualified independent contractors reconsiderations.

Effective Date

Upon enactment.
(c) Notice Requirements for Medicare Appeals
Current Law

No statutory provision. Determinations and denials of appeals currently include the
policy, regulatory, or statutory reason for the denial and information on how to appeal the
denia. The Benefits Improvement and Protection Act (BIPA) of 2000, changed the
appeals process and created anew independent review (the qualified independent
contractors or QICs), which has not yet been implemented.

Explanation of Provision

The provision would require that notice of and decisionsfrom determinations,
redeterminations, reconsiderations, ALJ appeals, and DAB appeals be written in a manner
understandable to a beneficiary and that includes, as appropriate, reasons for the
determination or decision and notice of the right to appea decisions and the process for
further appeal. Theinitid determination of a claim would also be specifically required to
include: the reasons for the determination, including whether alocal review policy or
coverage determination was used and the procedures for obtaining additional information
(including, upon request, the specific provision of the policy manual, or regulation used
in making the determination). Redeterminations, the first level of appeal, would also



specifically berequired to include: the specific reasons for the decision; as appropriate a
summary of the clinicd or scientific evidence used in making the redetermination; and a
description of the procedures for obtaining additional information concerning the
redetermination (including, upon request, the specific provision of the policy manual, or
regulation used in making the determination).

Effective Date

Upon enactment.
(D) Qualified Independent Contractors
Current Law

BIPA established a new and independent second level of appeal cdled the qualified
independent contractors. BIPA called for at least 12 QICs. The QICs have not yet been
implemented.

Explanation of Provision

The provision would clarify eligibility requirements for qualified independent
contractors and their reviewer employees including medical and legal expertise,
independence requirements, and the prohibition on compensation being linked to
decisionsrendered. The required number of qualified independent contractors would be
reduced from not fewer than12 to not fewer than four.

Effective Date

The provisions regarding the eligibility requirements of QICs and QIC reviews
would be effective asif included in the enactment of BIPA.

Section 934. Prepayment Review.
Current Law

No explicit statutory instruction. Under administrative authorities, CM S has
instructed the contractors to use random prepayment reviews to develop contractor-wide
and program-wide error rates. Non-random payment reviews are permitted in certain
circumstances laid out in instructionsto the contractors.

Explanation of Provision

M edicare contractors would be permitted to conduct random prepayment reviews
only to develop a contractor-wide or program-wide error rate or such additional
circumstances as the Secretary providesfor in regulations that were developed in
consultation with providers and suppliers. Random prepayment review would only be
permitted in accordance with standard protocol devel oped by the Secretary. Nonrandom
payment reviews would be permitted only when there was a likelihood of sustained or
high level of payment error. The Secretary would be required to issue regulations
regarding the termination and termination dates of non-random prepayment review.
Variation in termination dates would be permitted depending upon the differencesin the



circumstances triggering prepayment review.
Effective Date

The Secretary would be required to issue the required regulations not later than one
year ater enactment. The provision regarding the use of standard protocols when
conducting prepayment reviews would apply to random prepayment reviews conducted
on or after the date specified by the Secretary (but not later than one year after
enactment). The remaining provisions would be effective one year after enactment.

Section 935. Recovery of Overpayments.
Current Law

No explicit statutory instruction. Under administrative authorities, CM'S negotiates
extended repayment plans with providers that need additional time to repay Medicare
overpayments.

Explanation of Provision

In situations where repaying an Medicare overpayment within 30 days would be a
hardship for a provider or supplier, the Secretary would be required to enter into an
extended repayment plan of at least six months duration. The repayment plan would not
be permitted to go beyond three years (or five yearsin the case of extreme hardship, as
determined by the Secretary). Interest would be required to accrue on the balance through
the repayment period. Hardship would be defined if, for providers that file cost reports,
the aggregate amount of the overpayment exceeded 10 percent of the amount paid by
Medicare to the provider for the time period covered by the most recently submitted cost
report. In the case of a provider or supplier that is not required to file a cost report,
hardship would be defined if the aggregate amount of the overpayment exceeded 10
percent of the amount paid under Medicarefor the previous calendar year. The Secretary
would be required to devel op rules for the case of a provider or supplier that was not paid
under Medicare during the previous year or for only a portion of the year. Any other
repayment plans that a provider or supplier has with the Secretary, would not be taken
into account by the Secretary in calculating hardship. If the Secretary has reason to
suspect that the provider or supplier may file for bankruptcy or otherwise cease to do
business or discontinue participation in Medicare or thereis an indication of fraud or
abuse, the Secretary would not be obligated to enter into an extended repayment plan with
the provider or supplier. If aprovider or supplier falsto make a payment according to
the repayment plan, the Secretary would be permitted to immediately seek to offset or
recover the total outstanding balance of the repayment plan, including interest.

The Secretary would be prohibited from recouping any overpayments until a
reconsideration-level appeal (or aredetermination by the fiscd intermediary or carrier if
the QICs are not yet in place) was decided, if areconsideration was requested. Interest
would be required to be paid to the provider if the apped was successful (beginning from
the time the overpayment is recouped) or that interest would be required to be pad to the
Secretary if the appeal was unsuccessful (and if the overpayment was not paid to the
Secretary).

Extrapolation would be limited to those circumstances where there is a sustained or



high level of payment error, as defined by the Secretary in regulation, or document
educational intervention has failed to correct the payment error.

Medicare contractors would be permitted to request the periodic production of
records or supporting documentation for a limited sample of submitted claimsto ensure
that the previous practice is not continuing in the case of aprovider or supplier with prior
overpayments.

The Secretary would be able to use consent settlements to settle projected
overpayments under certain conditions. Specifically the Secretary would be required to
communicate with the provider or supplier that medical record review has indicated an
overpayment exists, the nature of the problemsidentified, the steps needed to address the
problems, and afford the provider or supplier 45 days to furnish additional information
regarding the medica records for the claims reviewed. If, after reviewing the additional
information an overpayment continues to exist, the Secretary would be required to
provide notice and an explanation of the determination and then may offer the provider
two mechanisms to resolve the overpayment: either an opportunity for a statistically valid
random sample or a consent settlement (without waiving any appeal rights).

The Secretary would be required to establish a process to provide notice to certain
providers and suppliers in cases where billing codes were over-utilized by members of
that class in certain areas, in consultation with organizations that represent the affected
provider or supplier class.

If post-payment audits were conducted, the Medicare contractor would be required
to provide the provider or supplier with written notice of the intent to conduct the audit.
The contractor would further be required to give the provider or supplier afull and
understandabl e explanation of the findings of the audit and permit the development of an
appropriate corrective action plan, inform the provider or supplier of appeal rights and
consent settlement options, and give the provider or supplier the opportunity to provide
additional information to the contractor, unless notice or findings would compromise any
law enforcement activities.

The Secretary would be required to establish a standard methodology for Medicare
contractors to use in selecting a sample of clamsfor review in cases of abnormal billing
patterns.

Effective Date

In general the provisions would be effective upon enactment. The limitation on
extrapolaion would goply to samplesinitiated after the date that is one year after the date
of enactment. The Secretary would be required to establish the process for notice of
overutilization of billing codes not later than one year after enactment. The Secretary
would be required to establish a standard methodology for selecting sample claims for
abnormad billing patterns not later than one year after enactment.

Section 936. Provider Enrollment Process; Right of Appeal.
Current Law

No explicit statutory instruction. Under administrative authorities, CMS has



established provider enrollment processes in instructions to the contractors.
Explanation of Provision

The Secretary would be required to establish in regulation a provider enrollment
process with hearing rights in the case of adenia or non-renewal. The process would be
required to include deadlines for actions on applications for enrollment and enrollment
renewals. The Secretary would be required to monitor the performance of the Medicare
contractors in meeting the deadlines he establishes. Before changing provider enrollment
forms, the Secretary would be required to consult with providers and suppliers. The
provision would aso establish hearing rights in cases where the applications have been
denied.

Effective Date

The enrollment process would be required to be established within six months of
enactment. The consultation process on provider enrollment forms would be required for
changes in the form beginning January 1, 2004. The provision of hearing rights would
apply to denials that occur one year after enactment or an earlier date specified by the
Secretary.

Section 937. Process for Correction of Minor Errors and Omissions on Claims
Without Pursuing Appeals Process.

Current Law
No provision.
Explanation of Provision

This provision would require the Secretary to establish a process so providers and
suppliers could correct minor errorsin clams that were submitted for payment.

Effective Date

The proposa would require that the process be deve oped not later than one year
after enactment.

Section 938. Prior Determination Process for Certain Items and Services;
Advance Beneficiary Notices

Current Law

Medicare law prohibits payment for items and services that are not medically
reasonabl e and necessary for the diagnosis or treatment of an illness or an injury. Under
certain circumstances, however, Medicare will pay for noncovered services that have
been provided if both the beneficiary and the provider of the services did not know and
could not have reasonably been expected to know that Medicare payment would not be
made for these services.

A provider may be held liable for providing uncovered services, if, for example,



specific requirements are published by the Medicare contractor or the provider has
received adenial or reduction of payment on the same or similar service. In cases where
the provider believes that the service may not be covered as reasonable and necessary, an
acceptable advance notice of Medicare' s possible denial of payment must be given to the
patient if the provider does not want to accept financia responsibility for the service. The
notice must be given in writing, in advance of providing the service; include the patient’s
name, date and description of service aswel as reasons why the service would not be
covered; and must be sighed and dated by the patient to indicate that the beneficiary will
assume financial liability for the service if Medicare payment is denied or reduced.

Explanation of Provision

The Secretary would be required to establish a process through regulation where
physicians and beneficiaries can establish whether Medicare covers certain categories of
items and services before such services are provided. An dligible requestor would be a
physician, but only in case of items and services for which the physician is pad directly
and a Medicare beneficiary who receives an advance beneficiary notice from aphysician
would receive direct payment for that service. The provisions would establish (1) that
such prior determinations would be binding on the Medicare contractor, absent fraud or
misrepresentation of facts; (2) theright to redetermination in the case of a denial; (3) the
applicability of existing deadlines with respect to those redeterminations; (4) that
contractors advance determinations (and redeterminations) are not subject to further
administrative or judicial review; and (5) an individual retains al rights to usual
administrative or judicial review after receiving the service or receiving a determination
that a service would not be covered. These provisions would not affect aMedicare
beneficiary sright not to seek an advance determination. The prior determination process
would be established in time to address such requests that are filed by 18 months of
enactment. The Secretary would be required to collect data on the advance
determinations and to establish a beneficiary outreach and education program. GAO is
required to report on the use of the advance beneficiary notice and prior determination
process within 18 months of its implementation.

Effective Date

Upon enactment.

Section 949. Authority to Waive a Program Exclusion.
Current Law

The Secretary has the authority to waive exclusion from participation in any Federal
health program when the provider isthe sole source of care in acommunity, at the request
of astate.
Explanation of Provision

The Secretary would be permitted to waive a program exclusion at the request of an
administrator of afederal health care program (which includes state health care

programs), after consulting with the Inspector Generd of HHS.

Effective Date



Upon enactment.

Subtitle V Miscellaneous Provisions

Section 941. Policy Development Regarding Evaluation and Management
(E&M) Documentation Guidelines.

Current Law
No provision.
Explanation of Provision

The Secretary would not be permitted to implement any new documentation
guidelines for, or clinical examples of, evaluation and management (E& M) physician
services unless the Secretary: (1) developed the guiddines in collaboration with
practicing physicians (both generalists and specialists) and provided for an assessment of
the proposed guidelines by the physician community; (2) established a plan containing
specific goals, including a schedule, for improving the use of the guidelines; (3)conducted
pilot projects to test modifications to the guidelines; (4) finds the guidelines have met
established objectives; and (5) established and implemented an education program on the
use of the guidelines with appropriate outreach. The Secretary would make changes to
existing E& M guidelines to reduce paperwork burdens on physicians. The provision
establishes objectives for modifications of the E&M guidelines: (1) identify clinically
relevant documentation needed to code accurately and assess coding levels accurately;

(2) decrease the non-dlinically pertinent documentation in the medical record; (3) increase
reviewers accuracy; and (4) educate physicians and reviewers.

The pilot projects would be required to be conducted on avoluntary basisin
consultation with practicing physicians (both generalists and specialists) and be of
sufficient length to educate physicians and contractors on E& M guidelines. A range of
different projects would be established and include at least one project: using a physician
peer review method, using an aternative method based on face-to-face encounter time
with the patient, in arural area, outside arural area, and where physicians bill under
physician services in a teaching setting and nonteaching setting. The projects would
examine the effect of modified E& M guidelines on different types of physician practices
in terms of the cost of compliance. Data collected under these projects would not be the
basis for overpayment demands or post-payment audits. This protection would apply to
clamsfiled as part of the project, would last the duration of the project, and would last
for aslong as the provider participated in the project. Each pilot conducted would
examine the effect of the new E&M documentation guidelines on different types of
physician practices (including those with fewer than 10 full-time equivalent employees)
and the costs of physician compliance including education implementation, auditing, and
monitoring. The Secretary would be required to submit periodic reports to Congress on
these pilot projects.

The provision would require a study of an alternative system for documenting
physician claims. Specifically the Secretary would be required to study developing a
simpler system for documenting claims for eval uation and management services and to
consider systems other than current coding and documentation requirements. The



Secretary would be required to consult with practicing physicians in designing and
carrying out the study. This study would be due to Congress no later than October 1,
2005. MedPAC would berequired to analyze the results of the study and report to
Congress. The Secretary would also be required to study the appropriateness of coding in
cases of extended office visitsin which no diagnosis is made and report to Congress no
later than October 1, 2005. The Secretary would be required to include in the report
recommendations on how to code appropriately for these visits in amanner that takes into
account the amount of time the physician spent with the patient.

Effective Date
Upon enactment.
Section 942. Improvement in Oversight of Technology and Coverage.
(a) Council for Technology and Innovation
Current Law
No provision.
Explanation of Provision

The Secretary would be required to establish a Council for Technology and
Innovation within the Centers for Medicare & Medicaid Services (CMS). The council
would be composed of senior CM S staff and clinicians with a chairperson designated by
the Secretary who reports to the CM S administrator. The Chairperson would serve as the
Executive Coordinator for Technology and Innovation would be the single point of
contact for outside groups and entities regarding Medicare coverage, coding, and payment
processes. The Council would coordinate Medicare’s coverage, coding, and payment
processes as well as information exchange with other entities with respect to new
technol ogies and procedures, including drug therapies.

Effective Date

Upon enactment.
(b) Methods for Determining Payment Basis for New Lab Tests
Current Law

Outpatient clinical diagnostic laboratory tests are paid on the basis of areawide fee
schedules. The law establishes cap on the payment amounts, which is currently set at
74% of the median for all fee schedules for that test. The cap is set at 100% of the median
for tests performed after January 1,2001 that the Secretary determines are new tests for
which no limitation amount has previously been established.

Explanation of Provision

The Secretary would be required to establish procedures (by regulation) for
determining the basis for and amount of payments for new clinical diagnostic laboratory



tests. New laboratory tests would be defined as those assigned a new, or subgtantially
revised Health Care Procedure Coding System (HCPCS) code on or after January 1,
2005. The Secretary, as part of this procedure, would be required to (1) provide alist (on
an Internet site or other gppropriate venue) of tests for which payments are being
established in that year; (2) publish anotice of a meeting in the Federal Register on the
day the list becomes available; (3) hold the public meeting no earlier than 30 days after
the notice to receive public comments and recommendations; (4) take into account the
comments, recommendations and accompanying data in both proposed and final payment
determinations. The Secretary would set forth the criteriafor making these
determinations; make public the available data considered in making such determinations;
and could convene other public meetings as necessary.

Effective Date
Effective for codes assigned on or after January 1, 2005.

(¢) GAO Study on Improvements in External Data Collection for Use in the
Medicare Inpatient Payment System.

Current Law

No provision.
Explanation of Provision

The GAO would be required to study which external data can be collected in a
shorter time frame by CM S to use in calculating payments for inpatient hospital services.
The GAO could evaluate feasibility and appropriateness of using quarterly samples or
specia surveys and would include an analysis of whether other executive agencies are
best suited to collect thisinformation. The report would be due to Congress no later than
October 1, 2004.

Effective Date
Upon enactment.

Section 943. Treatment of Hospitals for Certain Services Under Medicare
Secondary Payer (MSP) Provisions.

Current Law

In certain instances when a beneficiary has other insurance coverage, Medicare
becomes the secondary insurance. Medicare Secondary Payer isthe Medicare program’s
coordination of benefits with other insurers. Section 1862(b)(6) of the Social Security
Act requires an entity furnishing a Part B service to obtain information from the
beneficiary on whether other insurance coverage is available.

Explanation of Provision
The Secretary would not require ahospital or a critical access hospital to ask

guestions or obtain information relating to the Medicare secondary payer provisionsin the
case of reference laboratory services if the same requirements are not imposed upon those



provided by an independent laboratory. Reference laboratory services would be those
clinical laboratory diagnostic tests and interpretations of it that are furnished without a
face-to-face encounter between the beneficiary and the hospital where the hospital
submits a claim for the services.

Effective Date

Upon enactment.

Section. 944. EMTALA Improvements.
Current Law

Medicare requires participating hospitals that operate an emergency room to provide
necessary screening and stabilization services to a patient in order to determine whether
an emergency medical Stuation exist prior to asking about insurance status of the patient.

Hospitals that are found to be in violation of Emergency Medical Treatment and
Active Labor Act (EMTALA) requirements may face civil monetary pendties and
termination of their provider agreement. Prior to imposing a civil monetary penalty, the
Secretary isrequired to request a peer review organization (PRO B currently called
quality improvement organizations or Quos) to assess whether the involved beneficiary
had an emergency condition, which had not been stabilized and provide areport on its
findings. Except in the case where a delay would jeopardize the health or safety, the
Secretary provides 60-day period for the requested PRO review.

Explanation of Provisions

Emergency room services provided to screen and stabilize a Medicare beneficiary
furnished after January 1, 2004, would be evaluated as reasonable and necessary on the
basis of the information available to the treating physician or practitioner at the time the
services were ordered; this would include the patient’s presenting symptoms or complaint
and not the patient’s principal diagnosis. The Secretary would not be able to consider the
frequency with which the item or service was provided to the patient before or after the
time of admission or visit.

The Secretary would be required to establish a procedure to notify hospitals and
physicians when an EMTALA investigation is closed.

Except in the case where a delay would jeopardize the health and safety of
individuals, the Secretary would be required to request a PRO review before making a
compliance determination that would terminate a hospital’ s Medicare participation
because of EMTALA violations and provide a period of 5 business days for such review.
The PRO shall provide a copy of the report on its findings to the hospital or physician that
is consistent with existing confidentiality requirements. This provision would apply to
terminationsinitiated on or after enactment

Effective Date

Upon enactment.



Section 945. Emergency Medical Treatment and Active Labor (EMTALA)
Task Force.

Current Law
No provision.
Explanation of Provision

The Secretary would be required to establish a 17-member technical advisory group
under specified requirementsto review issues rdated to EMTALA. The advisory group
would be comprised of: the CMS Administrator; the OIG; 4 hospital representatives who
have EMTALA experience, (including 1 person from a public hospital and 2 of whom
have not experienced EMTALA violations) 5 practicing physicianswith EMTALA
experience; 2 patient representatives; 2 regional CM S staff involved in EMTALA
investigations; 1 representative from a State survey organization and 1 from PRO. The
Secretary would select qualified individuals who are nominated by organizations
representing providers and patients.

The advisory group would be required to (1) elect amember to as chairperson; (2)
schedule its first meeting at the direction of the Secretary and meet at least twice a year
subsequently; (3) terminate 30 months after the date of its first meeting; and (4) be
exempt from the Federal Advisory Committee Act. The advisory group would review
EMTALA regulations; provide advice and recommendations to the Secretary; solicit
public comments from interested parties; and disseminate information on the application
of the EMTALA regulations.

Effective Date
Upon enactment.

Section 946. Authorizing Use of Arrangements with Other Hospice Programs
to Provide the Core Hospice Services in Certain Circumstances.

Current Law

A hospiceis a public agency or private organization, which is primarily engaged in
providing and making available certain care to aterminally ill Medicare beneficiary under
awritten plan.
Explanation of Provisions

A hospice would be permitted to (1) enter into arrangements with another hospice
program to provide carein extraordinary, exigent or other non-routine circumstances,
such as unanticipated high patient loads, staffing shortages due to illness, or temporary
travel by a paient outside the hospice’ s service area; and (2) bill and be paid for the
hospice care provided under these arrangements.
Effective Date

For hospice care provided on or after enactment.



Section 947. Application of OSHA Bloodborne Pathogens Standards to Certain
Hospitals.

Current Law

Section 1866 establishes certain conditions of participation that providers must meet
in order to participate in Medicare.

Explanation of Provision

Public hospitals that are not otherwise subject to the Occupationa Safety and Hedth
Act of 1970 would be required to comply with the Bloodborne Pathogens standard under
section 1910.1030 of title 29 of the Code of Federal Regulations. A hospital that fails to
comply with the requirement would be subject to a civil monetary penalty, but would not
be terminated from participating in Medicare.

Effective Date

The provision would apply to hospitals as of July 1, 2004.

Section 948. BIPA-Related Technical Amendments and Corrections.
Current Law

BIPA established an advisory process for national coverage determinations where
panels of experts formed by advisory committees could forward their recommendations
directly to the Secretary without prior agpproval of the advisory committee or the
Executive Committee.

Explanation of Provision

The statutory reference in BIPA would be changed from the Social Security Act to
the Public Health Service Act. Other BIPA references would be changed from apolicy to
a determinations.

Effective Date

The provision would be effective asif included in BIPA.

Section 949. Conforming Authority to Waive A Program Exclusion.
Current Law

The Secretary is required to exclude individuals and entities from participation in
Federal Health Programs that are (1) convicted of acriminal offenserelated to health care
delivery under Medicare or under State health programs; (2) convicted of a criminal
offense related to patient abuse or neglect under Federal or State law; (3) convicted of a
felony rdating to fraud, theft, or financial misconduct relating to a health care program
finance or operated by the Federal, State or local government; or (4) convicted of afelony
related to a controlled substance.



Explanation of Provisions

The Administrator of a Federal health program would be permitted to waive certain
5-year exclusionsif the exclusion of a sole community physician or source of specialized
services in acommunity would impose a hardship. The mandatory exclusions tha could
be waived would be those related to convictions associaed with program-related crimes,
health care fraud and controlled substance.
Effective Date

Upon enactment.

Section 950. Treatment of Certain Dental Claims.
Current Law

The Medicare benefit does not include most dental services. Some insurers may
require a claim denial from Medicare before accepting the dental claim for payment
review, even if the service is not covered by Medicare.
Explanation of Provision

A group health plan providing supplemental or secondary coverage to Medicare
beneficiaries would not be able to require dentists to obtain a claim denid from Medicare
for noncovered dental services before paying the daim.
Effective Date

The provision would be effective 60 days after enactment.

Section 951. Furnishing Hospitals with Information to Compute DSH Formula.
Current Law

Disproportionate share hospital (DSH) payments under Medicare are calculated
using a formulathat includes the number of patient days for patients eligible for
Medicaid.
Explanation of Provision

The provision would require the Secretary to provide information that hospitals need
to calculate the number of Medicaid patient days used in the Medicare DSH payment
formula
Effective Date

Upon enactment.

Section 952. Revisions to Reassignment Provisions.

Current Law



Under certain circumstances, a person or entity other than theindividual providing
the service may receive Medicare payments.

Explanation of Provision

Entities, as defined by the Secretary, could receive Medicare payments for services
provided by a physician or other person if the service was provided under a contractual
arrangement and if the arrangement included joint and several liability (liability for
several parties) for overpayment and the entities meet program integrity specifications
determined by the Secretary.

Effective Date

The provision would be effective for payments made on or after one year after the
date of enactment.

Section 953. Other Provisions.
Current Law

No provisons.
Explanation of Provision

GAO Report on Physician Compensation. NoO later than six months from enactment,
GAO would be required to report to Congress on the gppropriateness of the updatesin the
converson factor including the appropriateness of the sustainable growth rate (SGR)
formulafor 2002 and subsequently. The report would examine the stability and the
predictability of the updates and rate as well as the alternatives for use of the SGR in the
updates. No later than 12 months from enactment, GAO would be required to report to
Congress on all aspects of physician compensation for Medicare services. The report
would review the alternatives for the physician fee schedule.

Annual Publication of List of National Coverage Determinations. The Secretary
would be required to publish an annual list of nation coverage determinations made under
Medicare in the previous year. Included would be information on how to get more
information about the determinations. The list would be published in an appropriate
annual publication that is publicly available.

GAO Report on Flexibility in Applying Home Health Conditions of Participation to
Patients Who Are Not Medicare Beneficiaries. The GAO would be reguired to report to
Congress on the implicationsif the Medicare conditions of participation for home health
agencies were applied flexibly with respect to groups or types of patients who are not
Medicare beneficiaries. The report would include an analysis of the potential impact of
this flexibility on clinical operations and the recipients of such services and an analysis of
methods for monitoring the quality of care provided to these recipients. The report would
be due no later than six month after enactment.

OIG Report on Notices Relating to Use of Hospital Lifetime Reserve Days. The
Inspector General of HHS would be required to report to Congress on the extent to which
hospitals provide notice to Medicare beneficiaries, in accordance with applicable
requirements, before they use the 60 lifetime reserve days under the hospital benefit. The



report would also include the appropriateness and feasibility of hospitals providing a
notice to beneficiaries before they exhaust the lifetime reserve days. The report would be
due no later than one year after enactment.

Effective Date

Upon enactment.



