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THE U.S.-CHINA ECONOMIC RELATIONSHIP

TUESDAY, OCTOBER 25, 2011

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
Washington, DC.
The committee met, pursuant to call, at 10:00 a.m., in Room
1100, Longworth House Office Building, the Honorable Dave Camp
[chairman of the committee] presiding.
[The advisory of the hearing follows:]

o))
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HEARING ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

Chairman Camp Announces Hearing on the
U.S.-China Economic Relationship

Tuesday, October 25, 2011

House Ways and Means Committee Chairman Dave Camp (R-MI) today an-
nounced that the Committee on Ways and Means will hold a hearing on the U.S.-
China economic relationship. The hearing will take place on Tuesday, October
25, 2011, in 1100 Longworth House Office Building, beginning at 10:00 A.M.

In view of the limited time available to hear the witnesses, oral testimony at this
hearing will be from the invited Administration witnesses only. However, any indi-
vidual or organization not scheduled for an oral appearance may submit a written
statement for consideration by the Committee and for inclusion in the printed
record of the hearing.

BACKGROUND:

The United States and China both have a significant stake in restoring global eco-
nomic health. Both countries have stressed the need to maintain positive economic
and financial relations and to fight against trade protectionism. China’s economic
growth, and the resulting increase in domestic consumption in China, has created
a large market for U.S. exports and created important opportunities for U.S. compa-
nies, farmers, and workers.

However, there are a number of longstanding issues that have caused friction be-
tween the United States and China. American companies, farmers, and workers still
face many barriers in China. These longstanding problems include subsidies that
distort competition; lack of regulatory transparency; currency misalignment and a
closed capital account; harmful “indigenous innovation” policies; failure to ade-
quately protect intellectual property; and many other barriers to U.S. exports and
investment. These issues have been central themes in bilateral dialogues, such as
the Strategic & Economic Dialogue and the Joint Committee on Commerce and
Trade (JCCT), as well as multilateral negotiations in the G20 and World Trade Or-
ganization.

The hearing will provide an opportunity for the Administration to explain its re-
sponse to China’s trade-distorting practices and non-tariff barriers that prevent U.S.
companies from competing on a level playing field.

In announcing this hearing, Chairman Camp said, “The Chinese market pre-
sents enormous potential for growing U.S. exports, which support Amer-
ican jobs. But China purposefully makes it harder to sell our goods and
services, unfairly subsidizes its own companies, and blatantly steals the in-
tellectual property of American businesses. China’s distorting trade poli-
cies are deeply troubling and cannot be allowed to stand. Its practices are
costing U.S. jobs. China has benefited greatly from globalization, and it
must abide by the same rules that afforded it that prosperity. The Presi-
dent and his Administration should continue to press China to open its
markets through every available avenue. And when China has violated its
international obligations, the United States must aggressively enforce its
rights. I look forward to hearing the Administration’s plan for addressing
China’s persistent barriers to U.S. exports and investment and exploring
what should be done to ensure American employers and workers are treat-
ed fairly.”

FOCUS OF THE HEARING:

The hearing will focus on the significant opportunities presented by the Chinese
market as well as the barriers that U.S. companies, farmers, and workers continue
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to face. The hearing will explore the Administration’s plans to address China’s per-
sistent barriers to trade and investment.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
http:/ /waysandmeans.house.gov, select “Hearings.” Select the hearing for which you
would like to submit, and click on the link entitled, “Click here to provide a submis-
sion for the record.” Once you have followed the online instructions, submit all re-
quested information. ATTACH your submission as a Word document, in compliance
with the formatting requirements listed below, by the close of business on Tues-
day, November 8, 2011. Finally, please note that due to the change in House mail
policy, the U.S. Capitol Police will refuse sealed-package deliveries to all House Of-
fice Buildings. For questions, or if you encounter technical problems, please call
(202) 225-1721 or (202) 225-3625.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As al-
ways, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word format and MUST
NOT exceed a total of 10 pages, including attachments. Witnesses and submitters are advised
that the Committee relies on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone, and fax numbers of each witness.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Note: All Committee advisories and news releases are available on the World
Wide Web at http:/ /www.waysandmeans.house.gov /.

———

Chairman CAMP. The committee will come to order. China is
both an opportunity and obstacle when it comes to our economy
and American jobs. While the Chinese market is a large and rap-
idly growing destination for U.S. exports, China willfully dis-
regards its international obligations and impedes fair commerce.
Despite benefiting significantly from globalization and a more inte-
grated global economy, China remains stubbornly closed to U.S.
companies, farmers, ranchers, and workers.

The list of China’s trade abuses is long. The record shows that
China blatantly steals the intellectual property of American busi-
nesses, grossly subsidizes domestic industries, prevents U.S. farm-
ers and ranchers from exporting through discriminatory regula-
tions and practices that are not based on science or international
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standards, blocks exports of rare earth minerals, and intervenes in
its currency market, resulting in misalignment.

China has an important role to play in restoring global economic
growth. To do so, China must more rapidly rebalance its economy
away from export-led growth; this means sustaining meaningful
RMB appreciation of its currency and complying with its obliga-
tions and commitments to open its Chinese markets to U.S. exports
of goods and services.

Yet some in Congress focus on legislation to address currency
manipulation as if it were a silver bullet. In doing so, they miss
the many issues we have with China. I look forward to hearing
from our two administration witnesses today about the full set of
economic issues we face in dealing with China, including currency,
and what the administration is doing and what Congress should
and should not do with regard to our economic relationship with
China. There is widespread agreement that part of our China strat-
egy must include resumption of our bilateral investment treaty ne-
gotiations. Last year, Secretary Geithner testified before this com-
mittee that he was “very much in favor of moving forward, and I
think these agreements have a very good record of protecting the
interests of U.S. companies and workers, and it would be good to
put one in place with China.”

A year later, the administration’s lack of action is perplexing.
China has more than 70 BITs in place, bilateral investment trea-
ties in place, including with many of our competitors. The EU re-
cently announced that it would negotiate its own investment agree-
ment with China. But the administration has been unable to form
its negotiating position, allowing special interests to hamstring our
ability to create jobs. I expect to hear from the administration
today about when it intends to resume negotiations.

At the same time, I applaud USTR for its recent actions. Two
weeks ago, the United States availed itself of WTO procedures to
counternotify over 200 Chinese subsidies to the WTO, an important
action that calls China out for its malfeasance.

I hope this is just the beginning of USTR’s actions on such sub-
sidies. Furthermore, last week, USTR again utilized the WTO to
publicly press China on its Internet censorship and restrictions,
which creates significant barriers to U.S. services trade. And last
month, the administration filed another dispute settlement case at
the WTO.

I look forward to hearing from the administration about its ef-
forts and the strategic and economic dialogue, the S&ED, and the
Joint Commission on Commerce and Trade. Those forums have
been important avenues for addressing Chinese practices. In fact,
in conjunction with last May’s S&ED, I hosted a meeting between
Ways and Means Committee members and a delegation of senior
Chinese officials, led by Vice Premier Wang, China’s chief inter-
national economic official. Our Members raised many of these im-
portant issues directly with the Chinese officials, and we will con-
tinue to raise them at every juncture.

As the administration continues to engage with China through
the S&ED and the JCCT, it must pay more attention to tracking
China’s commitments and ensuring proper follow-through to imple-
ment them. In addition, I remain concerned that the administra-
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tion is using the wrong metrics to measure progress. We must
measure success not just in the number of laws and regulations
overturned, but whether removing these policies will actually be ef-
fective and create U.S. sales and jobs. And I know this is a bipar-
tisan concern.

Looking forward, the administration must aggressively pursue
WTO violations when they occur. While we should not hesitate to
confront China directly, the administration should also build strong
coalitions to ensure maximum pressure and meaningful change.
Promptly implementing the trade agreements with South Korea,
Colombia, and Panama will provide us with an important counter-
balance in critical regions. China’s influence has grown beyond
Asia, with significant Chinese investment in Latin America, Africa,
and around the world. The United States must be globally engaged
to counter this influence and ensure that China’s destructive prac-
tices are not exported.

I look forward to the testimony. Before yielding to the ranking
member, without objection, the opening statements of all members
will be included in the record.

At this time, I yield to Mr. Levin for his opening statement.

Mr. LEVIN. Thank you very much.

American exports to China have been growing, and we need that
export growth to help create American jobs. But at the same time,
China exports four times as much as the U.S. exports to China.
China’s exports increasingly compete in key areas with American
products, and China continues to erect barriers to our exports. The
current relationship is imbalanced, unfair, and unsustainable. This
trade deficit contributes to the jobs deficit in America, and the
American people want Congress to take action to address it.

For many years now, the economic relationship between our two
large economies was built on a Chinese economy, structured on its
export platform, overwhelming the role and importance of domestic
Chinese consumption, with the U.S. economy significantly built on
its role as the major consumption market for Chinese products.
Sensing some of the perils in that economic structure, a decade
ago, when China entered the WTO, some of us in Congress under-
stood that inclusion of a major nonmarket economy into a rules-
based trading system presented unprecedented challenges. To meet
those challenges, we fought for inclusion of tools to strengthen our
hand in ensuring that China played by the rules.

Unfortunately, the Bush administration and the Republican Con-
gress made clear early on they preferred a hands-off approach to
China. That was reflected in acquiescing and China’s making a
mockery out of the special provision provided for in China’s WTO
accession for an annual review of whether China was meeting its
obligations. Another vivid example was the failure to use the safe-
guard against surges in Chinese exports that harm U.S. industries
and workers.

On four occasions, the ITC recommended relief. On all four occa-
sions, the Bush administration refused. Thousands of American
jobs were lost. Knowing the Bush administration preferred a
hands-off approach helped embolden China to continue trade-dis-
torting practices that target our market, our companies, and our
workers. Thankfully, the Obama administration resurrected the
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421 safeguard in the tires case. The administration is trying to
turn the ship in the right direction. But the process is too slow and
there still is too much resistance in Congress and elsewhere.

The American people expect their representatives to actively
manage this trading relationship. They expect us to fight for a level
playing field for American companies and workers. So I appreciate
holding this hearing, asking the administration its plans at today’s
hearing. But let us remember that the Constitution gives Congress
exclusive power over foreign trade. That means Congress must act
to help end a variety of China’s predatory trade practices. One of
them is China’s currency manipulation. House Democrats insist on
action because it matters. Fred Bergsten recently described China’s
currency policy as, “by far the largest protectionist measure adopt-
ed by any country since the Second World War, and probably in all
of history.” He estimated that eliminating the misalignment would,
“produce at least a million goods jobs, mainly manufacturing.”

In recent years, some of our Republican colleagues have come to
agree about the seriousness of this problem. And last fall, the
House passed its currency bill with strong majorities of both par-
ties voting in favor, including myself and Chairman Camp. Chair-
man Camp and other committee Republicans agreed with us that
substantial amendments made the bill, on its face, consistent with
our international obligations. The Senate has now followed the
House by passing legislation to address this problem. Now it is the
House’s turn to act by once again passing its bill, the Currency Re-
form for Fair Trade Act, which is cosponsored by a majority of this
Chamber, 230 Members.

Because currency is not China’s only predatory and trade-dis-
torting policy, that cannot be an excuse for a refusal to act on it.
The House leadership must stop using that excuse. Nor does acting
on it mean not acting on other key issues, intellectual property
rights, indigenous innovation, trade-distorting subsidies, discrimi-
natory product standards, among others. But it is alarming how
difficult it is to move beyond rhetorical support to bipartisan ac-
tion. That is why I and 34 other Democratic Members this year
sought an additional $3.2 million for USTR’s China enforcement.
Unfortunately, my Republican colleagues were unwilling to join
that request.

Last week, one industry, solar panel producers, decided they
could no longer wait for us to stand up for them and took action
on their own. Some will decry that action as protectionist, feudal,
or anti-consumer. I call it “anti-protectionist,” standing up for
American workers and for our future.

This committee should consider other trade-relating legislation.
And for the record, there has been filed a package of such bills. In
short, the American people expect us to stand up and to fight for
them. They don’t want us to take a hands-off approach to American
competitiveness on currency or other issues. It is time to act.

[The information follows The Honorable Mr. Levin: Letter, H.R.
639, H.R. 1518, H.R. 2722, H.R. 3057]

Letter
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Wanhington, T 20515

May t9, 2011

" The Herioiable Frank Wolf The Honerable Chaka Fattah
Chairman . Ranking Member
Comiiierce; Justice, and Science Commerice, Justive, and Scierice
And Related Agencies Subcommities And Related Agencies Subcommittee
House Appropriations Committes Hougse Appropriations Committes
H-307, The Capitol 1016 Longworth House Office Building
Washington, D.C. 20515 Washington, D.C. 20513

Dear Chaifrman Wolf and Ranking Member Fattah:

As you begin work-on the appropriations bills for Fiscal Yedr 2012, we respectinlly request that
you inerease funding for the Office of the United States Trade Representative (USTR) by $6.6
million for FY 2012, This request notonly inchudes the $3.4 million in additional funding
requested by the Obama Administration for a varlefy of putposes, but also anadditional $3.2
million to allow USTR to expand its efforts-to-monitor and investigate China’s industtial
policies, it oider to enforce World Teade Organization (WTO) rules and create:a more level
playing field for American workers and businesses, Simply pui, we believe USTR needs to
coordinate and implement a-comprohensive dnd robust strategy to help rebalance our trading
relationship with China. ’

We understand that USTR is working as best ivean, within its current budget constraints, to
focus on issues related to China, snd has devoted inore resources to those fssues, It, however,
rigeds additional tools and vesaurces to confront the serious chiallenge of China's competing
model of “state capitalism,” A fact underscoied by Ambassador Ron Kirk at a recent
congressional hewing when he stated that USTR is “woefully shont” on resowrces fo investigate
China’s industeial policies, notingthat USTR exhausted its-entive annual translation budget in
three tonths o1 & single China case,

China presents 4 unique enforcenent challenge on at least three fronts: its laws and regulations
aré.much more opaque than the laws and regulations of all other commercially significant WTO
Members; its provinces and municipalities frequently adopt laws inconsistent with the WTO -
cositradicting WTO-consistent thetoric from Beijing; and the unwillingness and/or inability of
U.S. companies to help USTR develop WTO cases because they fear Chiua will vetaliate against
them of because the cost of the necessaty legal research into their concerns is beyond thele ability
to finance. Moreover, Chine’s fecently announced 12 five-year plaii, and reports that China i
corisidering investments of up to $1.5 trillion for strategic-emerging industries, such as new-
generation information technology and new-energy automobiles, suggests this challenge may
only grow,

A vegenl investigation wnder section 301 of the Trade Act of 1974 provides a case in poim. A
group of U.8. workers asked USTR toinvestigate a range of Chinese practices relating to the

wmanafacture of green technologies. (U.S, companies did not challenge China) USTR moved
forward with & WTO case on one of the claims, relating 16 WTO-prohibited subsidies for wind

PRINTETY O BECYCLED PEPER
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To amend title VIT of the Tariff Act of 1930 to elarify that ecowntervailing
duties may be Tmposed to address subsidies relating to a fundamentdlly
undervalued eurrency of any foreign country,

IN THE HOUSE OF REPRESENTATIVES

Fesruary 10; 2011

M Lieviy (for himselt. Mr. Ackmryaxn, Mre. Aumone; Meo Avstri, Mr
Brcerira, Mso Berriry, M. Bisnor of Georgia, Mr. Bisuor of Thabh,
Mr. BLUMENAUER, Mr. BOSWELL, Mr. BRALEY of Towa, Mr, BURTON of
Indiana; Mr. CansonN of Tndiana, Mr. Cren.en . CLARKE of Michi-
gan, Mr. Conug,; My, Conry, Mr. CoxnorLuy of Virgiria, Mr. CONYERS,
Mr. CostrnLug, Mr. CoUurrNey, Mr. Cravaacrk, Mr. CriTZ, Mr. DAvis
of Hiinots, My DeFazio, Ms. DeLapre, Mr, DiNeiny, Me DosNgnby
of Indiana, My, Dovie, Mr. Bruson, Mr. Fruxer; Mr. PraNK of Mas-
sachusetts, Mr. GaraMeNDI, M GENE GREEN of Texas;, Mr. GRIJALVA,
Mr. Hicemvg, Me. Hineuey, Mr: IIOLDEN, Mr, Hovr, Mr, HUNTER, Mr:
Jomxgon of Georgia, Mr. Jongs, Ms. Kaprvr, Mr. Kinpes, My
Kissunn, Mr, Rucivtesr, My, Larson of Connectieut, My, LATOURETTE,
Mr. LEwrs of Georgia, Mr. LIPINSKI, Mr. LOBEBSACK, Mr. MANZULLO,
M ¥ NRY, Ms. MeConnus, Me. MoCorrer, Mr. MeDeruorr, Mr:
McGovery, Mr, McKmveey, Mr., Mietravn, Mrs. MILLER: of Michiga,
Mr. GeEorer MinLer of California, M. Murpiy of Connecticut, Mr.
MurpHy of Pennsylvania; Mrs. Myriox, Mr, Near, Ms. Nowroy, Mr,
Paunong, Mr. Pascrenn, Mr. Perens; Mr. PErri, Ms: PINGREE of
Maine, Mr. Pratrs, Mr. ROGERS of Kentucky, Mr. ROGERS of Alabama,
Mr. ROHRABACHER, Ms, ROYBAT-ALLARD, Mr. RusH, Mr. Ryaxy of Ohio,
Ms. Lanpa T, Sincurz of California, Mr. SENSENBRENNER, Ms.
ScHAROWSKY, Mr. SHULER, Mr SHUSTER, Ms ScaveHtsg, Mr
SrutgnanN, Mre SSraikk, Mso SurroN, Me, ToospsoN of California, Mr.
TirrNEY, Mr. Tonko, My, Towxs, Mr. TurNER, Mr. Viserosxy, M
Weres;, Mr. Wonr, and Ms. WoOLsEY) mtmdumd the following bill;
which was reférred to the Committee o Wagg and Means
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as defined in paragraph (37), the dif-
ference between thé amount of thé cur-
rency of such country provided and the
a'umtmt of the currency of such country
that would have been provided if the real
effective exchange rate of the currency of
sueh country were not undervalued, as de-
termined pursuant to paragraph (38).”.

(b) EXrorT SUBSIDY.—Section 771(5A)(B) of the
Tariff Act of 1930 (19 U.S.C. 1677(5A)(B)) is amended
by adding at the end the following new sentence: “In the
case of a subsidy relating to a fundamentally undervalued
currency; the fact that the subsidy may also be provided
in circumstances not involving export shall not, for that
reason alone, mean that the subsidy cannot be considered
contingent upon export performance.’”,

(e) DEFINITION OF TFUNDAMENTALLY TUNDER-
ALUED CURRENCY.~-Section 771 of the Tariff Act of
1930: (19 U.8.C. 1677) is amended by adding at the end
the following new paragraph:

“(37) FUNDAMENTALLY UNDERVALUED CUR-
RENCY.~—The administering authority shall deter-
mine that the currency of & eountrv in which the
subject merchandise is produced is a ‘fundamentally

undervalued currency’ if——

«HR 639 TH
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“(i) the amount necessary to repay all
debt obligations of the government falling
due within the coming 12 months;
“@1) 20 percent of the country’s
money supply, using standard measures of

M2; and

“(ii) the value of the country’s im-
ports during the previous 4 months.”.

(d) DEFINITION OF REAL EFFECTIVE BEXCHANGE
RATE U’NDERQALUATION.w%etion 771 of the Tariff Act
of 1930 (19 U.S.C. 1677), as amended by subsection (c)
of this section, is further amended by adding at the end
the following new paragraph:

“(38) REAL EFFECTIVE EXCHANGE RATE
UNDERVALUATION.—The caleulation of real effective
exchange rate undervaluation, for purposes of para-
graph (5)(E){(v) and paragraph (37), shall—

k“‘(A)(i) rely upon, and where appropriate
be the simple average of, the results yielded
from application of the approaches described in
the guidelines of the International Monetary
Fund’s Consultative Group on Exchange Rate
Issues; or

“(il) if the guidelines of the International

Monetary Fund’s Consultative Group on Ex-

+HR 639 IH
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1 of the Tariff Act of 1930 (19 U.S.C. 1671 et seq.), as
amended by this Act.
SEC. 4, APPLICATION TO GOODS FROM CANADA AND MEX-
1CO.

Pursuant to article 1902 of the North: American Free
Trade Agreement and section-408-of the North American
Free Trade Agreement Implementation Aet of 1993 (19

U.S.C. 3438), the amendments made by seetion 2 of this

Rl SR e R S R L T v ]

Act shall apply to goods from Canada and Mexico.

Q

+«HR. 639 IH

H.R. 1518
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H. R. 1518 (Jotroduced-in-House) Page 1 of 3

11278 CONGRESS
15T SESSION ° R. 5

To amend section 310 of the Trade Act of 1974 to strengthen provisions
relating to the identification of United States trade expansion priorities.

IN THE HOUSE OF REPRESENTATIVES
APRIT- 13, 2011

Mr. CRITZ (for himselt and Ms. LINDA. T. SANCIEZ OF CALIFDRNIA) introduced the following
bill; which was referred to the Commitee on Ways and Means

To amend section 310 of the Trade Act of 1974 to strengthen provisions

relating to the identification of United States trade expansion priorities.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress-dssembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Trade Enforcement Priorities Act™.
SEC, 2. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.

(a) IDENTIFICATION OF TRADE EXPANSION PRIORITIES-—
Section 310 of the Trade Act of 1974 (19 U.S.C. 2420} is amended to read
as tollows:

“SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.
“(a) IDENTIFICATION -~
“(17 IDENTIFICATION ANDY REPORT.~—Within 30 days after the

submission in each calendar year of the repoit required by section 181
(b), the United States Trade Representative shall—-

hitp:/Avww congress.gov/billtext/gpoxmle 112/1518_ihxml 102572011
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1. R. 1518 (Introduced-in-louse) Page2 of 3

“(A) review United States trade expansion priorities;

“(B) identify priority foreign country practices the
elimination of which is likely to have the most significant
potential to increase United States exports, either directly or
through the establishment of a beneficial precedent; and

“(C) submit to the Committee on Finance of the Senate and
the Committee on Ways and Means of the House of
Representatives and publish in the Federal Register a report on the
priority foreign country practives so identified.

“(2) FACTORS ~—In identifying priority foreign country practices
under paragraph (1), the Trade Representative shall take into account
all relevant factors, including—

“(A) the major barriers and trade distorting practices
described in the National Trade Estimate Report required under:
section 181(b);

“(B) the trade agreements. to which a foreign countty is a
party and its compliance with those agreements;

“Cy the medium- and long-térm implications of foreign
government procurement plans; and

“D) the international competitive position and export
potential of United States products and services.

“(3) CONTENTS OF REPORT.—The Trade Representative may
include in the report, if appropriate—

“(A) a description of foreign country practices that may in
the future warrant identification as priority foreign country
practices; anid

“(B) a statement about other foreign country practices that
were not identified because they are already being addressed by
provisions of United States trade law, by existing bilateral trade
agreements, or as part of trade negotiations with. other countries,
and because progress is being made toward the elimination of
such practices.

“(b) INITIATION OF CONSULTATIONS.-—By no later than the date
that is 21 days after the date on which a report is submitied to the

btp://www congress gov/billtext/gpoxmlc] 12/h1518_iki.xisl 10/25/2011



15

H. R, 1518 {Introduced-in-1louse) Page 3 of 3

appropriate congressional committees under subsection (a)(1)(C), the
Trade Representative should seek consultations with each foreign country
identified in the report as engaging in priority foreign country practices for
the purpose of reaching a satisfactory resolution of such priority practices.

“fc) INFTIATION OF INVESTIGATION.—If the Trade Representative
seeks consultations under subsection (b) and a satisfactory resolution of the
priority foreign country practices involved has not been reached within 90
days after the -date on which a report is submitted to the appropriate
congressional committees under subsection (a)(1XC), the Trade
Representative shall initiate under section 302(b)(1) an investigation under
this chapter with respect to such priority foreign country practices;

“(d) AGREEMENTS FOR THE ELIMINATION OF BARRIERS—In
the consultations with a foreign country that the Trade Representative is
required to request under section 303(a) with respect to an investigation
initiated by reason of siibsection (¢), the Tradé Répresentative shall seek to
negotiate an agreement that provides forthe elimination of the practices that
are the subject of the investigation as quickly as possible or, if elimination
of the practices is not feasible, an agreement that provides for compensatory
trade benefits.

“(e) REPORTS.~—The Trade Representative shall include in the
semiannual report required by section 309(3) a report on the status of any
investigations initiated pursuant to subsection (¢) and, where appropriate,
the extent to which such investigations have led to increased opportunities
for the export of products and services of the United States.”.

(b) CONFORMING AMENDMENT.—Thé iterd relaling to séction 310
in the table of contents of the Trade Act of 1974 is amended to read as
follows:

“Sec. 310. Identification of trade expansion priorities.™,
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11211 CONGRESS
15T SESSION H,, . ;

To amend chapter 83 of title 41, United States Code, to increase. the
requirement for American-made content, to strengthen the waiver
provisions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
AUGUST 1, 2011

M. LIPINSKT {for himself and Mr. ADERHOLT) infroduced the following bill; which was
referred to the Committes on Oversight and Governmetit Reforim

A BILL

To amend chapter 83 of title 41, United States. Code, to in¢rease the
requitement for American-made coiitent, to strengthen the waiver
provisions, and for other purposes.

Be it enacred by the Sendate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act tay be cited as the “Buy American Improvement Act of
20117,

SEC. 2. STRENGTHENING AND SIMPLIFYING FEDERAL PROCUREMENT
POLICIES.

{a) IN GENERAL.—Not later than one year after the date of the
enactent of this Act, the Administrator for Federal Procurement Policy; in
consultation with the Federal Acquisition Regulatory Council, shall
promulgate regulations to standardize and simplify how Federal agencies
comply with, report on, and enforce chapter 83 of title 41, United States
Code (commonly known as the Buy American Act). The regulations shall
include, at a minimum, the following:

hitpr/fwww.congress.gov/billtext/gpoxmlc112/02722 ‘ih.xml 1072572611
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(1) Guidelines for determining, for the purposes of applying
sections 8302(a) and 8303(b)(3) of such title, the circumstances under
which the acquisition of articles, materials, or supplies mined,
produced, or'manufactured in the United States is inconsistent with the
public interest.

(2) Uniform procedures for collecting, reporting, and making
publicly -available information about waivers under chapter 83 of such
title, including—

(A) procedures for making a request for a waiver publicly
available before granting the waiver; and

(B) procedures for providing the rationale for why a watver
is granted.

(3) Rules to ensure that projects are not disaggregated for
purposes of avoiding the applicability of the requirements under
chapter 83 of such title to such larger project,

(4) Procedures for investigating waiver requests.

(5) Rules for evaluating the percentage of domestic content in a
manufactured end product.

(b) GUIDELINES RELATING TGO INCONSISTENCY WITH PUBLIC
INTEREST~In the guidelines developed under subsection (a)(1); the
Administrator shall consider any significant decrease in employment in the
United States resulting from the granting of waivers to be inconsistent with
the public interest and seek to minimize—

(1) the granting of waivers that would result in a decrease in
employment in the United States in both the short- and long-terny; and

(2) the granting of waivers for procurement of articles, materials,
or supplies mined, produced, or manufactured in a foreign country with.
which the United States does not have a relevant trade agreement and
which has a government that maintains, in regard to government
procurement, a significant and persistent pattern or practice of
discrimination against produicts produced in the United States.

(¢) PROCEDURES RELATING TO THE PUBLICATION OF
REQUESTS FOR WAIVERS.—In the procedures developed under
subsection (a)(2)(A), the Adminisirator shall require the head of a Federal
agency, after receiving a request for a waiver, to complete each of the
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following:

(1) Publish the request for a waiver on a publicly available Web
site of the agency in an easily identifiable location within 15 days after
receiving such request,

(2) A waiver may not be issued before the expiration of the
fifteen-day period beginning on the date on which the request for
waiver is published pursuant to paragtaph (1) to provide the public an
opportunity fornotice and comment.

(d) PROCEDURES RELATING TO THE PUBLICATION OF
WAIVERS GRANTED.~In the procedures developed under subsection (a)
(2)(B), the Administrator shall require the head of a Federal agency to
publish the determination for why a waiver was granted and the rationale
for such determination in the Federal Register and on a publicly available
Web site of the agency in an easily identifiable location not later than 30
days after the head of the agency determines to issue such waiver.

(e) RULES RELATING TO DOMESTIC CONTENT.~—In the rules
developed under subsection (a)(5), the Administrator shall not consider as
domestic: content components of foreign origin of the same class or kind as
those that are not mined, produced, or manufactured in the United States in
sufficient and reasonably available commercial quantities of a satisfactory
quality.

(f) DEFINITIONS.—In this section:

(1) FEDERAL AGENCY ~—The term “Federal agency” means any
executive agency (as defined in section 133 of title 41, United States
Code) or any establishment in the legislative or judicial branch of the
Federal Government.

(2) RELEVANT TRADE AGREEMENT.—The tferm “relevant trade
agreement” means-—-

(A) a reciprocal defense procurement memorandum of
understanding, as described in section 8304 of title 41, United
States Code;

(B) any trade agreement for which the President, or his
delegate, has issued a blanket waiver under section 301 of the
Trade Agreements Act of 1979 (19 U.S.C. 2511); and

(C) any trade agreement described in subpart 25.4 of the
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Federal Acquisition Regulation.

{3y WAIVER—The term “waiver” means, with respect to the
acquisition of an article, material, or supply for public use, the
inapplicability of chapter 83 of title 41, United States Code, to the
acquisition by reason of any of the following determinations:

{A) A determination by the head of the Federal agency
concerned that the acquisition is inconsistent with the public
interest.

(B) A determination by the head of the Federal agency
concerned that the cost of the acquisition is unreasonable.

(C) A determination by the head of the Federal agency
concerned that the article, material, or supply is not imined,
produced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

SEC. 3. INCREASING TRANSPARENCY AND ACCOUNTABILITY IN
FEDERAL PROCUREMENT.

Subsection (b) of section 8302 of title 41, United States Code, is
amiended to read as follows:

“(b) REPORTS —
“(1) IN GENERAL .-~

“(A) AGENCY REPORT.—Not later than 120 days after the
end of each of fiscal years 2011 through 2016, the head of each
Federal agericy shall submit to the Administrator of the Office- of
Federal Procurement Policy a report on the amount of the
acquisitions made by the agency in that fiscal year of arlicles,
materials, or supplies purchased from entities that manufacture the
articles, materials, or supplies outside of the United States. A
separate report is not required by a Federal agency under this
subparagraph if such agency has already submitted the
information required in such report for a fiscal year through the
Federal Procurement Data System (as referred to in section 1122
(a)(4)(A)) or another uniform comprehensive system prescribed
by the Federal Acquisition Regulation.

“(B) CONSOLIDATED REPORT.~Not laier than 180 days
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aftet the end of each of fiscal years 2011 through 2016, the
Administrator of the Office of Federal Procurenient Policy, in
consultation with the Administrator of the General Services, shall
submit to ‘the Committee on Homelarid Security and
Governmental Affairs of the Senate and the Committee on
Oversight and Government Reform  of the House of
Representatives a consolidated. report that includes each report
and any information submitted pursuant to subparagraph (A} and
the total amount of acquisitions made by Federal agericies in the
relevant fiscal year of articles, materials, or supplies purchased
from entities that manufacture or produce the. articles, materials,
or supplies outside of the United States.

“(2) CONTENTS OF REPORT.—The report required by paragraph
(1)(A) shall separately include, for the fiscal year covered by the
report—

“(A) the dollar value of any articlés, materials, or supplies
that were manufactured of produced outside the United States, in
the aggregate and by country;

“(B) an itemized list of all waivers granted with respect to
such articles, materials, or supplies under this chapter, and the
country where such articles, materials, or supplies were
manufactured or produced;

“(C) il any articles, materials; or supplies were acquired from
entities that manufacture or produce articles, materials, or supplies
outside the United States due to an exception (that is not the
micro-purchase threshold exception described under subsection
(@}(2XC)), the specific exception that was used to purchase such
articles, materials, or supplies;

“(D) if any articles, materials, or supplies were acquired from
entities that manufacture or produce articles, materials, or supplies
outside the United States pursuant to a relevant trade agreément, a
citation to such agreement; and

“(E)a summary of—

“(1) the total procurement funds expended on articles,
materials, and supplies manufactured of produced inside the

United States;

“(ii} the total procurement funds expended. on articles,
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materials, and supplies manufactured or produced
outside the United States; and

“(iii) the total procurément funds expended on articles,
materials, and supplies manufactured or produced outside the
United' States for each country that manufactured or
produced such articles, materials, and supplies.

“(3) PUBLIC AVAILABILITY~—Not later than 180 days after the
end. of the relevant fiscal year, the Adminisirator of the Office of
Federal Procurement Policy shall make the consolidated report
described under paragraph (1)(B) publicly available on a Web site.

“(4) EXCEPTION FOR INTELLIGENCE COMMUNIT Y.~This
subsection shall not apply to acquisitions made by dn agency, or
component of an agency, that is an element of the intelligence
community as specified in, or designated under, section 3 of the
National Security Act of 1947 (50 U.S.C. 401a).”.

SEC. 4. STRENGTHENING THE BUY AMERICAN ACT.

(a) REQUIREMENTS FOR WAIVERS.—Section 8302 of title 41,
United States Code, is amended by adding at the end the following new
subsection:

“(c) SPECIAL RULES.—The following rules apply in carrying out the
provisions of subsection (a):

“(1) CALCULATION OF DOMESTIC AND NON-DOMESTIC BIDS—

“(A) EXCLUSION OF START-UP COSTS IN CALCULATING
COST OF BID.—When compating bids between domestic entities
and non-domestic entities, costs related to the start-up of a project
shall be excluded from a domestic bid,

“(B) UNREASONABLE COST DETERMINATION. -

“(i) IN GENERAL.—The head of a Federal agency shall
not determine the cost of acquiring articles, materials, or
supplies prodiiced or manufactured in the United States to be
unreasonable under subsection (a) unless the dcquisition of
such articles, materials, or supplies would increase the cost
of the overall project by more than 25 percent.

“(ii) RULE OF CONSTRUCTION.—Nothing in. this
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subparagraph shall be construed as reducing the
percentage increase required as of the date of the enactment
of the Buy American Improvement Act of 2011 for a
determination of unreasonable cost applicable 1o projects
under Department of Defense contracts,

“(2) USE QUTSIDE THE UNITED STATES

“(Ay IN GENERAL.—Subsection () shall apply without
regard to whether the articles, materials, or supplies to be acquired
are for use outside the United States if the articles, materials, or
supplies are not needed on an urgent basis or if they are acquired
ona regular basis.

“(B) COST ANALYSIS.—In any case in which the articles,
materials, or supplies are to be acquired for use outside the United
States and are not needed on an urgent basis, before entering into
a contract an analysis shall be made of the difference in the cost of
acquiring the articles, materials, or supplies from a company
manufacturing the articles, materials; or supplies in the United
States (including the cost of shipping) and the cost of acquiring
the articles, materials, or supplies from a company manufacturing
the articles, materials, or supplies outside the United States
(including the cost of shipping).

“(3) DOMESTIC AVAILABILITY.—The head of a Fedaral agency
may not make a determination under subsection (a) that an article,
material, or supply is not mined, produced, or manufactuted, as the
case may be, in the United States in sufficient-and reasonably available
commercial quantities and of satisfactory quality, unless the head of
the agency has determined that—

“(A) domestic production ecannot be initiated without
significantly delaying the project for which the article, material, or
supply is to be procured; and

“(B) a substitutable article, material, of supply is not
available in reasonable quantities and of satisfactory quality from
a company in the United States.”.

(b) DEFINITIONS;  INCREASING  DOMESTIC  CONTENT
REQUIREMENT—Section 8301 of ftitle 41, United States Code, is
aniended—

http:/fwww.congress. gov/billtext/gpoxmlc]112/h2722_ihxmi 10/25/2011



23
H. R. 2722 (Introduced-in-House) Page 8 of 10

(1) by adding at the end the following new paragraphs:

“(3) EXCEPTION.—The term ‘exception” means, with respect to
the acquisition of an article, material, or supply for public use, the
inapplicability of chapter 83 to the acquisition by reason of any of the
following:

“(A) Use outside the United States (described in section 8302
(@)(2)A)).

“(B) Procured under a contract with. an award value that is
not more than the micro-purchase threshold (described in section
8302(a)(2)C)):

“(C) Specifically excepted for information technology (as
defined in section 11101 of title 40) that is a commercial item (as
defined in section 103).

“(D) A relevant trade agreemeni.

“(4) FEDERAL AGENCY.~—The term ‘Federal agency’ medns any
executive agency (as defined in section 133) or any establishment in
the legislative or judicial branch of the Federal Government,

“(5) RELEVANT TRADE AGREEMENT.—The term ‘relevant trade
agreement’ means—

“(A) a reciprocal defense. procurement memorandum of
understaniding, as described in- section 8304 of tifle 41, United
States Code;

“(B) any trade agreement for which the President, or his
delegate, has issued a blanket waiver under section 301 of the
Trade Agreements Act of 1979 (19 U.S.C. 2511); and

“(C) any trade agreement described in subpart 254 of the
Federal Acquisition Regulation.

“(6) SUBSTANTIALLY ALL.—Articles, materials, or supplies shall
be treated as made substantially all from articles, matetials, or supplies
mined, produced, or manufactured in the United States, if the cost of
the ‘domestic components of such articles, materials, or supplies
exceeds 75 percent of the total cost of all components of such articles,
materials, or supplies. Such percentage shall not include intellectual
property rights, legal fees, and any cost not related to physical
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praduction or transportation.

“(7) WAIVER.~-The terim ‘waiver’ means, witli respect to the
acquisition of an article, material, or supply for public use, the
inapplicability of this chapter to the acquisition by reason of any of the
following determinations:

“(A) A determination by the head of the Tederal agency
concerned that ‘the acquisition is. inconsistent with the public
interest.

“(B) A determination by the head ol the Federal agency
concerned thatthe cost of the acquisition s unreasonable.

“(C) A determination by the head of the Federal agericy
concerned that the article, material, of supply is not mined,
produced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.”; and

(2) by reordering paragraphs (1) and (2) and the paragraphs added
by paragraph (1) of this subsection in alphabetical order based on the
headings of such paragraphs and renumbering such paragraphs as so
reardered.

(¢) CONFORMING AMENDMENTS:~Title 41, United States Code, is
amended—

(1) in section 8302(a)(1), by striking “department or independent
establishment” and inserting “Federal agency”; and

(2) in section 8303-
(A) in'subsection (by—

(i) in paragraph (2), by striking “department or
independent establishment™ and inserting “Federal ageney”;
and

(ii) in paragraph (3), by striking “‘department or
independent establishment” and inserting “Federal agency”;
and
(B) in subsection (c), by striking “department, bureau,

agency, -or independent establishment” and inserting “Tederal
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agency”, each place it appears.

(dy INFLATION ADJUSTMENT EXCLUSION.—Section 1908(b)(2)
(A) of title 41, United States Code, is amended by striking “chapter 67" and
inserting “chapters 67 and 83”.

SEC. 5. GAO REPORT AND RECOMMENDATION.

Not later than one year after the date of the enactment of this Act, the
Comptroller General shall report to Congress on the extent to which, in each
of fiscal years 2007, 2008, 2009, 2010, and 2011, articles, materials, or
supplies acquited by the Federal Government were manufactured, mined, or
produced outside of the United States. Such report shall include for each
Federal agency the following:

(1) A summary of total procurement funds expended on articles,
materials, and supplies manufactured—

(A} inside the United States;
(B) outside the United States; and
(C) outside the United States—

(i) under each type of walver (as defined under section 2
(f) of this Act);

(i) under each category of exception (as defined in
section 8301 of title 41, United States Code); and

(iii) for each country that manufactured or produced
such articles, materials, and supplies.

(2) An analysis of the impact of elkiminating‘ the: exception for
acquisitions for information technology (as defined in section 11101 of
title 40) that is a commercial item (as defined in section 103).

SEC, 6. UNITED STATES OBLIGATIONS UNDER INTERNATIONAL
AGREEMENTS,

This Act, and the aimendments made by this Act, shall be applied in a
manner consistent with United States obligations under international
agreements.

http://www.congress.gov/billtext/gpoxmle 112/h2722_ih.xml 10/25/2011

H.R. 3057



26

H.R. 3057 (Introduced-in-House) Page 1 of 15

11721 CONGRESS
ST SESSION ) . ® 7

To prevent the evasion of antidumiping and countervailing duty orders, and
for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMRBER 23, 2011

Mr: LONG (for himself, Mr. NUNNELEE, Mrs. EMERSON, Mr. LUETKEMEYER, Mr: AKIN, Ms:
LINDA T, SANCHEZ of California, Mr, BACHUS, Mr. MANZUILO, Mr. CHANDLER, M.
CRITZ, Mr. CONYERS, Mr. STARK, Mr. CARNAHAN, and Mr. LIPINSKI) ‘introduced the
following bill; which was referred to the Committe on Ways and Means

A BILL

To prevent the evasion of antidumping and countervailing duty orders, and
for other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS,

(a) SHORT TiTLE~This Act may be cited as the “Enforcing Orders
and Reducing Customs Evasion Act of 20117,

(b) TABLE OF CONTENTS.—The table of contents for this Act is a3
follows:

Sec. 1: Short title; table of ¢ontents.
TITLE -—PROCEDURES
Sec., 101, Provedures for investigating elaifis of évasion of antidumping and countervailing
dutv orders,

Sec. 102, Application o Canada and Mexico.

TITLE T—OTHER MATTERS
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Sec. 201, Definitions,

Sec, 202, Allocation of U.S. Customs and Border Protection personnel.

Sec. 203, Regulations.

Sec.. 204. Annual report on prevention of evasion. of antidumping dnd countérvailing duty
orders,

See. 205. Government Accountability Office reporf on reliquidation authority.

TITLE I-—-PROCEDURES

SEC. 161. PROCEDURES FOR INVESTIGATING CLAIMS OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

(a) IN GENERAL.—The Tariff Act of 1930 is amended by inserting
after section 516A (19 U.S.C. 1516a) the following:

“SEC. 516B, PROCEDURES FOR INVESTIGATING CLAIMS OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

“(a) DEFINITIONS.—In this section:

“(1) ADMINISTERING AUTHORITY.--The term ‘administering
authority” has the meaning given that terin in section 771(1).

“(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term
‘appropriate congressional committees’ means—

“{A) the Committee on Finance and the Commitiee on
Appropriations of the Senate; and

“(B) the Commnittee on Ways and Means and the Committee
on Appropriations of the House of Representatives,

“(3) COMMISSIONER.—The ferm ‘Commissioner” means. the
Commissioner responsible for U.S. Customs and Border Protection,

“(4y COVERED  MERCHANDISE~—The  ‘term  ‘covered
merchandise” means merchandise that is subject to—

“(A) an antidumping duty order issued under section 736;

“(B) a finding issued under the Antidumping Act, 1921; or

“(C) a countervailing duty order issued under section 706:
“(5) ENTER; ENTRY.—The terms “entet’ and ‘éntry” vefer to the

entry, or withdrawal from warehouse for consumption, in the customs
territory of the United States.
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“(6) EVADE; EVASION.—The terms ‘evade’ and ‘evasion’ refer to
entering covered merchandise into the customs territory of the United
States by means of any docuwient or electronically transmitted data or
information, written or oral statenient, or act that is material and false,
or any omission that is material, and that results inf any cash deposit or
other security or any amount of applicable antidumping or
countervailing duties being reduced or not being applied with respect
to the merchandise.

*(7) INTERESTED PARTY.—The term ‘interested party’ has the
meaning given that term in section 771(9).

“(b) PROCEDURES FOR INVESTIGATING ALLEGATIONS OF
EVASION.—

(1) INITIATION BY PETITION OR REFERRATL,—

“(A) IN GENERAL.—Not later than 10 days after the date'on
which the Commissioner receives a petition described in
subparagraph (B) or a referral described in subparagraph (C), the
Commissioner shall initiate an investigation pursuant to this
paragraph.

“(B) PETITION DESCRIBED.~—A petition described iy this
subparagraph is a petition that—

“(iy 1s filed with the Commissioner by any party who is
an interested party with respect to covered merchandise;

“(ii) " alleges that a person has entered covered
merchandise into the customs territory of the United States
through evasion; and

“(ili) is accompanied by information reasonably
available to the petitioner supporting the allegation.

“(C) REFERRAL DESCRIBED.—A referral described in this
subparagraph is: information submitted to the Commissioner by
any other Federal agency, including the Department of Commerce
or the United States International Trade Commiission, indicating
that a person has entered covered merchandise into the custors
territory of the United States through evasion,

“(2y DETERMINATIONS. —
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“(A) PRELIMINARY DETERMINATION,—

“(1) INGENERAL.—Not later than 90 days after the date
on which the Commissioner initfates an investigation under
paragraph (1), the Commissioner shall issue a preliminary
determination, based on information available to the
Commissioner at the time of the determination, with réspect
to- whether there is a reasonable basis to believe or suspect
that the covered merchandise was entered into the customs
territory of the United States through evasion,

“(i) EXTENSION.—The Commissioner may extend by
not more than 45 days thie time period specified in clause (i)
if the Commissioner determines that sufficient information to
make a preliminary determination under that <clause is not
available within that time period or the inquiry is unusually
complex.

“(B) FINAL DETERMINATION.—

“(i) IN GENERAL—Not later than 120 days after
making a preliminary determination under subparagraph (A),
the Commissioner shall make a final determination, based on
substantial evidenee, ‘with respect to whether covered
merchandise was entered ‘into the. customs territory of the
United States through evasion.

“(ii) EXTENSION.-—The Commissioner may extend by
not more than 60 days the time period specified in clause (i)
if the Commissioner determines that sufficient information to
make a findl determination under that clause is not available
within that time period or the inquity is unusually complex.

(1) OPPORTUNITY FOR COMMENT : HEARING.~After
making a preliminary determination under subparagraph (A)
and before issuing a final determination under this
subparagraph with respect to whether covered merchandise
was enteted into the customs territory of the United States
through evasion, the Commissioner shalj—

“(1) provide ariy person alleged to have entered the
merchandise into the customs territory of the United
States through evasion, and any person that is an
interested party with respect to the merchandise, with an
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opportunity to be heard;

“(II) upon request; hold a hearing’ with tespect to
whether the covered merchandise: was entered into the
customs territory .of the United States through evasion;
and

“(II) provide an opportunity for public comment,

“(C) AUTHORITY TO COLLECT AND VERIFY ADDITIONAL

INFORMATION.—In making a preliminary determination under

subparagraph (A) or a final determination under subparagraph
(B), the Commissioner—

“(i) shall exercise all existing authorities to collect
inférmation needed to make the determination; and

“(ii) may collect such additional information as is
necessary to make the determination through such methods
as the Commissioner considers appropriate, including by-—

“(1) issuing a questionnaire with respect to covered
merchandise to—

“(an) a person that filed a petition under
paragraph-(1)(B);

“(bb) a person alleged to have entered covered
merchandise into the customs temitory of the
Undted States through evasion; or

“(cc) ‘any other person that is an interesied
party with respect to the covered merchandise; or

“() conducting verifications, including on-site
verifications, of any relevant information.

“(D) ADVERSE INFERENCE.—

“(i) IN. GENERAL.~If the Commissioner finds that a
person that filed a petition under paragraph (1)(B), a person
alleged to have entered covered merchandise into the
customs territory of the United States through evasion, or a
foreign producer or exporter, has failed to cooperate by not
acting to the best of the person's ability to comply with a
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request for information, the Commissioner may, in
making a preliminary determination under subparagraph (A}
or a final determination under subparagraph (B), use an
inference that is adverse to the interests of that person in
selecting - from among the facts otherwise available to
determine whether evasion has occurred.

“{ii) ADVERSE INFERENCE DESCRIBED.-~An adverse
inference used under clause (i) may include reliance on
information derived from-—

“(D) the petition, if any, submitted under paragraph
(1){B) with respect to the covered merchandise;

“(I) a determination by the Commissioner in
another investigation under this section;

“(II) an investigation or review by the
administering authority under title VII; or

“(IV) any other information placed oit the record.

“(E) NOTIFICATION AND PUBLICATION.~—Not later than 7
days after making a preliminary determination under
subparagraph (A) or 4 final determination under subparagraph
(B), the Commissioner shall—

“(i) provide notification of the détermination to—

“(I) the administering authority; and

“(I1) the petson that submitted the petition under
paragraph (1)(B) or the Federal agency that submitted
the referral under paragraph (1)(C); and

“(ii) provide the determination for publication in the
Federal Register.

“(3) BUSINESS PROPRIETARY INFORMATION -

“(A) ESTABLISHMENT OF PROCEDURES.-—For each
investigation initiated under paragraph (1), the Commissioner
shall establish procedures for the submission of business
proprietary information under an administrative protective order
that—
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“(1) protects against public disclosure of such
information; and

“(ii) for purposes of submitting comments to the
Commissioner, provides: limited access to such information
for-—

“(I) the person that submitted the petition. under
paragraph (1)(B) or the Federal agency that submitted
the referral under paragraph (1)(C); and

“(I0) the person alleged to have entered covered
merchandise into the customs territory of the United
States through evasion.

“(BY ADMINISTRATION IN ACCORDANCE WITH OTHER
PROCEDURES.—The procedures established under subparagraph
(A) shall be administered, to the maximum extent practicable, in
accordance with administrative protective order procedures undet
scetion 777 by the administering authority.

“Cy DISCLOSURE OF BUSINESS  PROPRIETARY
INFORMATION.—The Commissioner shall, in accordance with the
procedures established under subparagraph (A), make all business
proprietary information . presented to, or obtained by, the
Commissioner during an investigation available to the persons
specified in subparagraph (A)(ii) under an administrative
protective order, regardless of when such. information is submitted
during an investigation,

“(4y REFERRALS TO OTHER FEDERAL AGENCIES —

“(A) AFTER PRELIMINARY DETERMINATION . —
Notwithstanding section 777 and subject to subparagraph {(C),
when the Commissioner makes an affirmative preliminary
determination under paragraph (2)(A), the Commissioner shall, at
the request of the head of another Federal agency; transmit the
administrative record 10 the head of that agency.

“(B) AFTBR FINAL DETERMINATION.—Notwithstanding
section 777 and subject to subparagraph (C), when the
Commissioner makes an affirmative final determination under
paragraph (2)(B), the: Commissioner shall, at the request of the
head of another Federal agency, ftransmit the complete
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administrative record to the head of that agency.

“(C) PROTECTIVE ORDERS.—Before transmitting an
administrative record to the head of another Federal agency under
subparagraph (A) or (B), the Commissioner shall verify that the
other agency has in effect with respeet to the administrative
record a protective order that provides the same or a similar level
of protection for the information in the administrative record as
the protective order in effect with respect to such information
under this subsection,

“(c) EFFECT OF DETERMINATIONS—

() EFFECT OF AFFIRMATIVE PRELIMINARY
DETERMINATION.—If the Commissioner makes a preliminary
determination in accordance with subsection (b}(2)(A) that there is a
reasonable basis to believe or suspect that covered merchandise was
entered into the customs territory of the United States through evasion,
the Commissioner shall—

“{A) suspend the liquidation of each unliquidated entry of the
covered merchandise that is subject to the preliminary
determination and that-entered on ot after the date of the initiation
of the investigation under paragraph (1) and, pursuant to the
Commissioner’s authority under section 504(b), -extend
liquidation of each unliquidated entry of the covered merchandise
that is subject to the preliminary” determination and that entered
prior to the date of the initiation of the investigation. under
paragraph {1);

“(B) review and reassess the amount of beond. or other
security the importer is required to post for each entry of
merchandise described in subparagraph (A);

“(C) require the posting of a cash deposit with respect to
each entry of merchandise described in subparagraph (A); and

“(I) take such other measures as the Commissioner
determines appropriate to ensure the collection of any duties that
may be owed with respect to merchandise described in
subparagraph {A) as a result of .a final determination under
subsection (b)(2)(B).

“(2) EFFECT OF NEGATIVE PRELIMINARY DETERMINATION,—If
the Commissioner makes a preliminary determination in accordance

hitp://www.congress.gov/billtext/gpoxmle 1 12/h3057_ih.xml 10/25/2011



34
H. R. 3057 (Introduced-in-House) Page 9 of 15

with subsection (b)(2)(A) that there is not a reasonable basis to
believe or suspect that coversd merchandise was entered into the
custotns  tetritory  of the United States through evasion, the
Commissioner shall continue the investigation and notify the
administering authority pending a final determination under subsection

bX2)(B).

“(3) EFFECT OF AFFIRMATIVE FINAL DETERMINATION,—If the
Cominissioner makes a final determination in accordance with
subsection (b)(2)(B) that covered merchandise was entered into the
customs territory of the United States through evasion, the
Comumissioner shall—

“(A) suspend or continue to suspend, as the case may be, the
liquidation of each entry of the covered merchandise that is
subject to the determination and that enters on or after the date' of
the determination and, pursuant to the Commissionet’s authority
under section 504(b), extend or continue to extend, as the case
may be, the liquidation of each entry of the covered merchandise
that is subject to the determination and that entered prior to the
date of the determination;

“(B) riotify the administering authority of the determination
and request that the administering authority-—

“(i) identify the applicable antidumping or
countervailing duty assessment rate for the entries for which
liquidation is suspended under paragraph (1)(A) or
subparagraph (A) of this paragraph; or

“ii) if no such assessment rates are available at the
time, identify the applicable cash deposit rate to be applied to
the entries described in subparagraph (A), with the applicable
antidumping or countervailing duty assessment rates to be
provided &s soon as such rates become available;

“(C) require the posting of cash deposits and assess dutiés on
each entry of merchandise described in subparagraph (A) in
accordance with the instructions received from the administering
authority under paragraph (5);

“(D) review and reassess the amount of bond or other
security the importer is required to post for merchandise described
in subparagraph (A) to ensure the protection of revenue and
compliance with the law; and
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“(E) take such additional enforcement measures as the
Commissioner determines appropriate, such as—

“(i) initiating proceedings under section 592 or 596:

“(iiy implementing, in consultation with the relevant
Federal agencies, rule sets or modifications to rules sets for
Identifying, particularly through the Automated Tarpeting
System and the Automated Commercial Environment,
importers, othet parties, and merchandise that may be
agsociated with evasion;

“(1il) requiring, with respect to merchandise for which
the importer has repeatedly provided incomplete or
erroneous entry summary ‘information in connection with
determinations of evasion, the importer to submit enfry
summary documentation and to deposit estimated duties at
the time of entry;

“(iv) referring the record in wholé or in part to U.S,
Immigration and Customs Enforcement for civil or criminal
investigation; and

“(v) transmitting the administrative record io the
administering authority for further appropriate proceedings.

“(4) EFFECT OF NEGATIVE FINAL DETERMINATION.—If the
Commissioner makes a final determination in accordance with
subsection (b}(2)(B) that covered merchandise was not entered into the
customs tervitory of the United States through evasion, the
Commissioner shall terminate the suspension of liquidation pursuant to
paragraph (1)(A) and refund any cash deposits collected pursuant to
paragraph (1)(C) that are in excess of the cash deposit rate that would
otherwise have been applicable the merchandise,

“(5) COOPERATION OF ADMINISTERING AUTHORITY . —

“(A) IN GENERAL.—Upon receiving a notification from the
Commissioner under paragraph (3)(B), the administering
authority shall promptly provide to the Commissioner the
applicable cash deposit rates and antidumping or countervailing
duty assessment rates and any necessary liguidation instructions.

“(B) SPECIAL RULE FOR CASES IN WHICH THE PRODUCER
OR EXPORTER IS UNKNOWN.—If the Commissioner and
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administering authority are unable to determine the producer
or exporter of the merchandise with respect to which a
notification is made under paragraph (3)(B), the administering
authority shall identify, as the applicable cash deposit rate or
antidumping or countervailing duty assessment rate, the cash
deposit or duty (as the case may be) in the highest amount
applicable to any producer or exporter, including the “all-others’®
rate: of the merchandise subject to an antidumping order or
countervailing duty order under section 736 or 706, respectively,
or a finding issued under the Antidumping Act, 1921, or any
administrative review conducted under section 751,

“(d) SPECIAL RULES.—

“(1) EFFECT ON OTHER AUTHORITIES ~—Neither the initiation of
an investigation under subsection. (b)(1) nor a preliminary
determination or a final determination under subsection (b)(2) shall
affect the authority of the Commissioner—

“(A) to pursue such other enforcement measures with respect
to the evasion of antidumping or countervailing duties as the
Commissioner determines; necessary, including enforcement
measures described in clauses (i) through (iv) of subsection (c)(3)
(E); or

“(B) to assess any penalties or collect any applicable duties,
taxes, and fees, including pursuant tosection 592.

“(2) EFFECT OF DETERMINATIONS ON FRAUD ACTIONS.—
Neither a preliminaty determination nor 4 final determination under
subsection (b)(2) shall be determinative in a proceeding under section
592.

“(3) NEGLIGENCE OR INTENT.—The Commissioner shall
investigate and make & preliminary determination eor a final
determination under this section with respect to whether a person has
entered covered merchandise into the customs territory of the United
States through evasion without regard to whether the person—

“(A) intended to violate an antidumping duty order or
countervailing duty order under section 736 or 706, respectively,
or a finding issued under the Antidumping Act; 1921; or

“(B) exercised reasonable care with respect to avoiding a
violation of such an order or finding.”.
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(b) TECHNICAL AMENDMENT~~Clause (if) of section 777(b)(1)(A)
of the Tariff Actof 1930 (19 (1.S.C. 1677f(b)(1)(A)) is amended to read as
follows:

“(ii) to an officer or employee of U.8. Customs and’
Border Protection who is directly involved in conducting an
investigation regarding fraud under this title or claims of
evasion under section 516B..

(c) JUDICTAL REVIEW.—Section 516A(a)(2) of the Tariff Act of
1930 (19 U.S.C. 1516a(a)(2)) is amended—

(1) in subparagraph (A)—
(A) in clause (1)(I11), by striking “ot” at the end;
(B) in clause (ii), by adding “or” at the end; and
(C) by inserting after clause (ii) the following:
*(iii) the date of publication in the Federal Register of a
determination described in clause (ix) of subparagraph (B),”;

and -

(2} in subparagraph (B), by adding at the end the following new
clause:

“(ix) A determination by the Commissioner responsible
for U.S. Customs and Border Protection under section 516B
that merchandise has been entered into the customs territory
of the United States through evasion.”,

(d) FINALITY ‘OF DETERMINATIONS.—Section 514(b) of the Tariff
Act of 1930 (19 U.S.C. 1514(b)) is amended by striking “section 303™ and
all that follows through “which are reviewable” and inseiting “section 516B
or title VII that are reviewable”,

SEC. 102, APPLICATION TO CANADA AND MEXICOQ.

Pursuant to article 1902 of the Nosth Anierican Free Trade Agreement
and section 408 of the North American Free Trade Agreement
Implementation Act (19 U.S.C. 3438), the amendments made by this title
shall apply with respect to goods from Canada and Mexico,

TITLE II-OTHER MATTERS
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SEC. 201, DEFINITIONS.

In this title, the terms “appropriate congressional committess”,
“Commissioner”, “covered merchandise™, “enter” and “entry”, and “evade”
and “evasion” have the meanings given those terms in section 516B{a) of

the Tariff Act of 1930 (as added by section 101 of this Act).

SEC. 202. ALLOCATION OF U.S. CUSTOMS AND BORDER PROTECTION
PERSONNEL.

(a) REASSIGNMENT AND ALLOCATION.—The Commissioner
shall, to the maximum extent possible, ensure that U.S. Customs and Border
Protection—

(1) employs sufficient personnel who have experfise' in, and
responsibility for, preventing the entry of covered merchandise into the
customs territory of the United States through evasion; and

(2) on the basis of risk assessment metrics, assigns sufficient
personnel with primary responsibility for preventing the entry -of
covered merchandise into the customs territory of the United States
through evasion to the ports of entry in the United States at which the
Commissioner determines potential evasion presents the most
substantial threats to the revenue of the United States.

(b) COMMERCIAL ENFORCEMENT OFFICERS.—Not later than 30
days after the enactment of this Aci, the Secretary of Homeland Security,
the Commissioner; and the Assistant Secretary for U.S. Immigration and
Customs Enforcement shall assess and properly allocate the resources of
U.S. Customs and Border Protection and U.S. Immigration and Customs
Enforcement—

(1) to effectively implement the provisions of, aid amendments
made by, this Act; and

(2) to improve efforts to investigate and combat évasion.
SEC.203. REGULATIONS.

(a) IN. GENERAL.—Not later than 240 days after the date of the
enactment of this Act, the Commissioner shall issue regulations to carry out
this title and the amendments made by title I,

(b) COOPERATION BETWEEN U.S. CUSTOMS AND BORDER

PROTECTION, U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT,
AND DEPARTMENT OF COMMERCE.~~Not later than 240 days after the
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date of the enactment of this Act, the Commissiover, the Agsistant
Secretary for U.S. Tmmigration and Customs Enforcement, and the
Secretary of Commerce shall establish procedures to ensure maximum
cooperation. and communication. between U.S. Customs and Border
Protection, U.S. Immigration and Customs FEnforcement, and the
Department of Commerce in order to quickly, efficiently, and accutately
investigate allegations of evasion under section 516B of the Tariff Act of
1930 (as added by section 101 of this Act).

SEC. 204. ANNUAL REPORT ON PREVENTION OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

(a) IN GENERAL.—Not later than February 28 of each year, beginning
in 2012, the Commissioner; in consultation with. the Secretary of
Commerce, shall submit to the appropriate congressional committees a
report on the efforts being taken pursuant to section 5168 of the Tariff Act
0f 1930 (as added by section 101 of this Act) to prevent the entry of coverad
metchandise into the customs territory-of the United States through evasion.

(b) CONTENTS—Each report required under subsection {a) shall
include—

(1) for the fiscal year preceding the submissioi of the report—

(A) the number and a brief description of petitions and
referrals received pursuant to section SI6B(b)(1) of the Tariff Act
of 1930 (as added by section 101 of this Act);

(B) the results of the investigations initiated under such
section; including any related enforcement actions, and the
amount of antidumping and countervailing duties collected as a
result of those investigations; and

(C) to the extent appropriate, a summiary of the efforts of
U.S. Customs and Border Protection, other than efforts initiated
pursuant section 5168 of the Tariff Act of 1930 (as added by
section 101 of this Act), to prevent the entry of covered
merchandise into the customs territory of the United States
through evasion; and

(2) for the 3 fiscal years preceding the submission of the report, an
estirate of—

(A} the amount of covered merchandise that ¢ntered the
customs territory of the United States through evasion; and
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(B) the amount of duties that could not be collected on such
merchandise because the Commissioner did not have the authority
to religuidate the entries of such merchandise,

SEC, 205. GOVERNMENT ACCOUNTABILITY OFFICE REPORT ON
RELIQUIDATION AUTHORITY.

Not later than 60 days after the date of the enactment of this Act, the
Comptroller General of the United States shall submit to the appropriate
congressional committees, and make available to the public, a report
estimating the amount of duties that could not be collected on covered
merchandise that entered the customs territory of the United States through
evasion during fiscal years 2009 and 2010 because the Commissioner did
not have the authority to reliquidate the entries of such merchandise,
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Chairman CAMP. Thank you. We will now turn to our panel of
administration witnesses. And I want to welcome Under Secretary
Lael Brainard, Treasury Under Secretary for International Affairs,
and Ambassador Demetrios Marantis, Deputy United States trade
representative. Thank you both for being with us today.
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You will each have 5 minutes to present your testimony with
your full written testimony being part of the record. Ms. Brainard,
we will begin with you. You have 5 minutes.

STATEMENT OF LAEL BRAINARD, UNDER SECRETARY FOR
INTERNATIONAL AFFAIRS, UNITED STATES DEPARTMENT
OF THE TREASURY

Ms. BRAINARD. Chairman Camp, Ranking Member Levin, dis-
tinguished Members of the Committee, thank you for the oppor-
tunity to testify today on our economic relationship with China.

Since the outset, President Obama has placed a high priority on
actively pursuing a more balanced and fair economic relationship
with China. With American households saving more and with de-
mand weak in Europe and Japan, our exports increasingly will be
directed at fast growing emerging markets if we are to achieve the
President’s goal of doubling exports in 5 years in order to create
good jobs with good wages.

Indeed, over the next decade, China is expected to be the single
biggest source of demand growth in the global economy. Since
2009, U.S. exports to China have grown nearly twice as fast as our
exports to the rest of the world and it is now our third largest ex-
port market. We are seeing double-digit gains in sectors ranging
from agriculture to machinery to chemicals.

Yet despite this progress, the playing field is still uneven. In
order to derive a better balance of benefits from trade and invest-
ment opportunities with China, we need to see progress on three
key challenges: First, China must shift to a pattern of growth that
can be sustained, drawing on homegrown consumption rather than
excessive dependence on exports.

This requires that China bring its exchange rate into alignment
with market fundamentals. Second, in many sectors in which the
United States is competitive globally, China must address a range
of discriminatory policies, including those that favor domestic state-
owned enterprises.

Third, China must address the rampant theft of intellectual
property that stymies innovation. On these issues, the administra-
tion has worked tirelessly to make progress with China, through
fora such as the Strategic and Economic Dialogue and the Joint
Commission on Commerce and Trade, and we have worked with
international partners who share our concerns. When engagement
has proven insufficient, the administration has and will continue to
be aggressive in using safeguards, enforcement actions, and trade
remedies to address the particular problem, consistent with our
international obligations.

On the exchange rate, a faster rate of appreciation on its own
will not erase the trade deficit, but allowing the exchange rate to
fully adjust is the most powerful near-term tool available to the
Chinese Government to achieve two of its top economic goals: Com-
bating inflation and shifting the composition of its demand towards
domestic consumption.

At the G-20, surplus-emerging markets, such as China, have
committed to accelerate the rebalancing of demand and to move to-
wards more market-determined exchange rates through exchange
rate flexibility. There has been progress. China’s trade surplus has
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declined from 7.7 percent of GDP in 2008 to below 4 percent in
2010, and even further in the first half of this year.

Since China resumed exchange rate adjustment in June of last
year, the currency has appreciated nearly 7.5 percent against the
U.S. dollar and closer to 10 percent in real terms, adjusting for in-
flation. China’s currency has appreciated nearly 40 percent against
the dollar over the past 5 years in real terms. But the real ex-
change rate remains misaligned and a faster appreciation rate is
needed.

Second, at the most recent S&ED, after commitments made dur-
ing the January state visit of President Hu and the JCCT, China
pledged to rescind all of its government procurement, indigenous
innovation catalogs, including by provincial and municipal govern-
ments. So far, the central government has repealed four key meas-
ures that underpinned the indigenous innovation product accredita-
tion system and a number of local governments have taken positive
steps. Third, China has pledged to increase inspections of govern-
ment computers to ensure that agencies use legitimate software
and to improve its high level government coordination and leader-
ship mechanisms to enhance long-term enforcement of intellectual
property.

Opening up China’s financial sector remains a key priority.
China now allows foreign banks to underwrite corporate bonds and
is creating more opportunities for financial services firms to man-
age investments in China as well as to manage Chinese invest-
ments abroad. And at the most recent S&ED China committed to
allow foreign firms to sell mutual funds, provide custody service,
and sell mandatory auto liability insurance. China’s current head-
line growth rate may look enviable right now, but China faces
daunting challenges in coming years. The way China grew in the
last two decades will not get them to the next stage of develop-
ment. With slowing labor force growth, massive capital investment,
with a misaligned exchange rate and distortions in credit alloca-
tions and without improving the environment for innovation, China
could face what economists call the middle income trap. We have
a tremendous stake in ensuring that China deals with those chal-
lenges in a way that fundamentally reorients its growth pattern
through greater balance and fairer competition. I look forward to
working with members of this committee on those challenges.

Chairman CAMP. Thank you very much.

[The prepared statement of Ms. Brainard follows:]
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Dr. Lael Brainard
Under Secretary for International Affairs, U.S, Department of the Treasury
Before the House Committee on Ways and Means
Hearing on the U.S.-China Economic Relationship
October 25, 2011

Chairman Camp, Ranking Member Levin, distinguished members of the Committee, thank you
for the opportunity to testily today on our economic relationship with China.

Challenges and Opportunities

Since the outset, President Obama has placed a high priority on pursuing a more balanced and
fair economic relationship with China. This is central to our goal of doubling exports in five
years and supporting several million U.S. jobs. And, indeed, since 2009, U.S. exports to China
have grown by 61 percent, nearly twice as fast as our exports to the rest of the world. Despite
this progress, the playing field is still uneven. To secure the future for our children, the
Administration will continue working hard to get the economic relationship right.

China needs to take action at an accelerated rate, so that the potential of our relationship
translates into real near-term benefits for our companies and workers. China’s leaders
understand that China must shift to domestic consumption-led growth, provide a secure
environment for the protection and enforcement of intellectual property rights, level the playing
field between state-owned and private enterprises—domestic and foreign, and liberalize the
exchange rate and financial markets. China needs to take these actions o sustain its own growth,
as well as to address the concerns of its trade partners. On these issues, we have actively pressed
China to accelerate the pace of reform in order to achieve more balanced growth and create fairer
competition, and there has been some progress, but there are strong interests within China that
favor a go-slow approach.

In the wake of the financial crisis, with American households saving more and demand weak in
Europe and Japan, our exports increasingly will be directed at the fast-growing emerging markets
if we are to create the good jobs with good wages that we need to grow our economy. For the
next decade, China is expected to be the biggest source of demand growth in the global
cconomy. The International Monetary Fund (IMF) forecasts that China’s growth will average
9.4 percent per year over the next five years, and the Organization of Economic Cooperation and
Development (OECD) estimates that China’s share of global imports will increase from six
percent in 2008, to over nine percent in 2012. This is a market opportunity that we must seize.

Foreign investment also is playing an increasingly important role in supporting jobs in the United
States, and we expect this trend to continue. In 2009, majority-owned U.S. affiliates of foreign
companies were an important contributor to U.S. economic activity, employing approximately
five percent of the U.S. private workforce and 17 percent in the U.S. manufacturing sector. In
the decade ahead, China will be a fast-growing source of foreign direct investment among major
cconomies. Indeed, the stock of Chinese foreign investment in the United States more than
doubled last year alone. Protecting national security is always our first concern, but where
Chinese investment does not affect national security, we should welcome it. To create jobs here
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at home, it matters whether Chinese investment ultimately ends up in Anhui province, Argentina,
or Alabama.

In order to derive a better balance of benefits from trade and investment opportunitics with
China, we need to see progress on three key challenges. First, in many sectors in which the
United States is competitive globally, China must address a range of discriminatory policies,
including those that favor domestic state-owned enterprises through barriers to foreign goods,
services, and investment, as well as the provision of subsidies and preferential access to raw
materials, land, credit, and government procurement. Second, rampant theft of intellectual
property in China lowers the return to investments in research and development and innovation
that represent a fundamental source of our country’s national competitive edge. Third, China
must shifi to a pattern of growth that can be sustained, drawing on home-grown demand rather
than cxcessive dependence on exports. This requires that China bring its exchange rate into
alignment with market fundamentals.

China’s Reforms

China’s current headline growth rate may look enviable right now, but China will face daunting
challenges in coming years. We have a tremendous stake in ensuring that China deals with those
challenges in a way that fundamentally reorients its growth pattern through greater balance and
fairer competition.

China has had remarkable success in lifting hundreds of millions of its citizens out of poverty.
But it has come at some cost, including large-scale environmental degradation and an economy
that spends much more on investment than goods and services for its people. Chinese leaders
understand that, with per capita income of around one-tenth of that of the United States in 201 1,l
and per capita household spending less than one-twentieth of that in the United States, the way
China grew in the last two decades will not get them to the next stage of development. Instead,
China will face what economists call the “middle income trap.”

China’s excessive dependence on growth driven by exports to advanced economies and
investment will need to change. During the 2008-2009 global crisis, China was able to sustain
growth through a massive credit-fueled investment boom. This will leave a financial hangover
for years. China risks repeating the experience of other fast growing Asian economies that
experienced sharp falls in growth soon after their investment-to-gross domestic product (GDP)
ratios peaked. With investment reaching an all-time high of almost 48 percent of GDP, however,
China’s peak is higher than other Asian economies.

China already is seeing rapidly slowing labor force growth, and the number of workers in China
soon will be on the decline. While China maintains many advantages, a study by KPMG
concluded that rising labor costs in China are shifting a rising market share of light manufactured
goods to other producers in Asia.” A recent study by the Boston Consulting Group similarly
concluded that China’s cost advantage is rapidly eroding.’

1 September 2011 IMF World Economic Outlook Database, using market exchange rates.
“ KPMG International, Product Sourcing in Asia Pacific 2011, pp. 7-9.
? Boston Consulting Group, Made in America, Again, August 2011, p. 5.
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n the face of overinvestment and rising wages, China will need to move up the value chain. But
China’s weak protection and enforcement of intellectual property rights threaten to retard the
development of Chinese innovation and Chinese brands.

And the adjustment process — whether to greater consumption-led growth, higher value services,
or innovation-intensive activities — is hampered by China’s continued excessive reliance on
administrative controls, such as credit quotas to maintain price stability and intervention to
temper exchange rate adjustment, that are subject to political determinations and thus leave
pelicy making behind the curve. These controls are reflected in a financial system that fails to
offer Chinese households financial assets that keeps up with inflation, let alone economic
growth, and starves China’s most innovative firms and sectors of capital, despite massive
domestic savings, while also depriving foreign competitors of the opportunity to offer a full
range of products and services. Relying more on market-based prices, such as exchange and
interest rates that facilitate adjustment to changing conditions, would make China’s growth more
resilient, and avoid an excessive build-up of foreign exchange reserves.

For sustained growth, China wants greater access to U.S. technologies and high-tech dual use
exports, to make progress on bilateral investment, and wants their exports to be accorded the
same terms of access as exports from other market economies. We are willing to make progress
on these issues, but our ability to move will depend in part on how much progress we see from
China on issues that are important to us.

U.S. Engagement and Enforcement

We have worked tirelessly across the Administration to pursue a tight set of priorities with
China — using the Strategic and Economic Dialogue (S&ED), as well as the Joint Commission on
Commerce and Trade (JCCT). And since many other countries share our concerns, we also
pursue these issues through multilateral channels, such as the G-20, the IMF, and the World
Trade Organization (WTQ), which are critical complements to our bilateral engagement. To
advance our goals, whether it is faster appreciation of the exchange rate or reduced barriers to
U.S. exports, we need to work smartly with our partners around the world and with China. And
when engagement proves insufficient, this Administration will continue to be more aggressive
than any of its predecessors in using all appropriate tools to address the particular problem, such
as going after China’s unfair trade practices by taking China to the WTO and vigorously
applying U.S. trade remedy laws.

While we face substantial challenges, and our job is far from finished, we have made important
progress towards leveling the playing field and making the bilateral relationship more beneficial
for American companies and workers. China’s trade surplus has declined from 7.7 percent of
GDP in 2008, to 3.9 percent in 2010, and has declined further in the first half of this year
compared to the same period last year, though an important part of the decline was due to slower
growth in China’s export markets. In both its latest Five-Year Plan and the recent S&ED, China
committed to targets to promote consumption-led growth, including raising household incomes,
increasing minimum wages, and increasing services relative to GDP.

On the exchange rate, since China resumed exchange rate adjustment in June 2010, the renminbi
has appreciated about seven percent against the U.S. dollar and about ten percent taking into
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account China’s higher rate of infllation relative to inflation in the United States. China’s
currency has appreciated nearly forty percent against the dollar over the past five years in real
terms. But the continued rapid pace of foreign reserve accumulation and the ongoing decline in
the share of Chinese consumption in GDP indicate that the real exchange rate of the renminbi
remains misaligned despite recent movement, and a faster pace of appreciation is needed.

Renminbi appreciation on its own will not erase our trade deficit. But allowing the cxchange
rate to adjust fully to reflect market forces is the most powerful near-term tool available to the
Chinese government to achieve two of its top economic goals: combating inflation and shifting
the composition of demand towards domestic consumption. By contrast, persistent misalignment
holds back the rebalancing in demand needed to sustain the global recovery both in China and
the world, and gives rise to substantial international concerns and ultimately to trade frictions.
Further, emerging markets that compete with China resist appreciation of their own currencies to
maintain their competitiveness vis-a-vis China.

At the G-20 earlier this month, surplus emerging markets such as China committed to accelerate
the rebalancing of demand towards domestic consumption, and to move toward more market-
determined exchange rates through greater exchange rate flexibility.

We also are making progress on our bilateral trade and investment priorities, in close
collaboration with the Office of the U.S. Trade Representative and the Department of
Commerce. At the most recent S&ED, after commitments made during the January state visit of
President Hu and the prior Deceraber JCCT, China pledged to rescind all of its government
procurement indigenous innovation catalogues, including by provincial and municipal
governments. So far, the Central government has repealed four key measures that underpinned
the indigenous innovation product accreditation system, and a number of local governments have
taken positive steps. China also pledged to increase inspections of government computers to
ensure that agencies use legitimate software, and to improve its high-level government
coordination and leadership mechanisms to enhance long-term protection and enforcement of
intellectual property rights. And last year, China met its S&ED pledge to raise the threshold for
central government review of foreign investments from $100 to $300 million, leaving more
foreign investment approvals to the mayors and governors who better understand the benefits of
foreign direct investment.

Reforming and opening up China’s financial sector also remains a key priority. This not only
would provide Chinese households with savings and insurance products to meet their financial
goals without having to save so much of their income, but also would level the playing field with
China’s state-owned enterprises for access to credit. We will continue pushing hard to address
market access barriers in China’s financial sector, and we are seeing modest signs of progress.
China now allows foreign banks to underwrite corporate bonds and is creating more
opportunities for our financial services firms to manage investments in China as well as manage
Chinese investments abroad. At the most recent S&ED, China committed to allow foreign firms
to sell mutual funds, provide custody services, and sell mandatory auto liability insurance.

In short, while we will stand up to unfair and discriminatory practices and demand change, we

will continue to engage with and encourage China as it pursues its reforms. And to meet this
generational challenge, we must continue to work to strengthen the multilateral system that
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governs trade and finance, and not turn away from it. T believe this is the best way to promote
American interests.

Thank you.

Chairman CAMP. Ambassador Marantis, I will now recognize
you for 5 minutes.



48

STATEMENT OF AMBASSADOR DEMETRIOS MARANTIS,
DEPUTY, UNITED STATES TRADE REPRESENTATIVE

Mr. MARANTIS. Thank you Chairman Camp, Ranking Member
Levin, and members of this committee. I appreciate the opportunity
to testify today.

Since China joined the WTO in 2001, U.S. goods exports, includ-
ing semiconductors, aircraft, and chemicals, have quadrupled. Agri-
culture exports are up 800 percent, led by soybeans and cotton.
Services exports are up nearly 300 percent on growing sales of
business, education, and financial services. And American job-cre-
ating investment in China has grown 400 percent. America’s trade
relationship with China has tangible benefits, but just as real are
the persistent concerns that threaten to undermine the potential of
this relationship. Intellectual property theft in China costs U.S.
companies $48 billion every year. China’s industrial policies, like
indigenous innovation, discriminate against U.S. products, services,
innovators, and investors. China’s subsidies raise deep concerns
and can lead to unfairly traded imports that affect our trade def-
icit. Investment restrictions limit the ability of U.S. companies to
compete effectively in China and to create jobs here at home. Un-
fair barriers to U.S. agricultural imports hurt our beef, poultry,
and pork producers; and weak enforcement and lack of trans-
parency undermine U.S. exporters and investors. President Obama
is determined to make our relationship with China work better for
working Americans, to tap its potential to support American jobs,
and to grow our economy. This administration’s coordinated ap-
proach 1s focused on vigorous enforcement, results-oriented dia-
logue, and strengthening global trade roles.

First, enforcement. In the WTO, the Obama administration has
initiated five strategic and systemic disputes against China. We
challenged China’s exports restraints on industrial raw materials
in a case unprecedented in size and importance. For the first time
since China joined the WTO, we accepted a Section 301 petition
which brought China to the WTO to answer for prohibited sub-
sidies in the wind sector. We have challenged China’s regulation of
electronic payment services to address the apparent creation of a
homegrown monopoly that blocks competition. We brought two
WTO cases to address the apparent misuse of trade remedy inves-
tigation to restrict U.S. exports to China. And for the first time
ever, we brought a Section 421 case and imposed duties to combat
a surge of Chinese tire imports.

The Obama administration will not hesitate to bring additional
enforcement actions as appropriate. But litigation alone isn’t
enough. Results-oriented dialogue, like the Joint Commission on
Commerce and Trade and the Strategic and Economic Dialogue,
also yield swift and lasting benefits. Last year, as Under Secretary
Brainard mentioned, our engagement led to new measures to in-
crease legal use of software in China. We also obtained China’s
agreement not to discriminate against foreign intellectual property
in its procurement policies and to address agriculture concerns by
eliminating unfair bans on our poultry exports and some key re-
strictions on our pork. For this year’s JCCT, USTR continues to
work intensively together with the Commerce Department to se-
cure results, focusing on intellectual property rights, indigenous in-
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novation, investment restraints, industrial policy, and other issues.
Aside from the structured dialogue, we are also engaging China di-
rectly on its adherence to trade rules regionally and globally. This
month, for the first time, as Chairman Camp mentioned, the
United States submitted in the WTO a subsidy counter-notification
to call China out on over 200 subsidies that it had not notified as
required.

Similarly, we have called on China to share detailed information
on measures that limit the supply of services over the Internet and
hinder the ability of our companies to effectively compete. Outside
the WTO, we are working to strengthen trade rules across the glob-
al trading system through efforts including the Trans-Pacific Part-
nership and Anti-Counterfeiting Trade Agreement. The Obama Ad-
ministration is working hard so that the United States can compete
with China on a level playing field and so American businesses and
workers can prosper. Progress will occur if we recognize the value
of this relationship and address the challenges of the work ahead.
Thank you.

Chairman CAMP. Thank you very much for your testimony.

[The prepared statement of Mr. Marantis follows:]
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Testimony by Ambassador Demetrios J. Marantis

Hearing on the U.S.-China Economic Relationship

Before the House Committee on Ways and Means
October 25, 2011

Chairman Camp, Ranking Member Levin, distinguished Members of the Ways and Means
Committee:

Thank you for the opportunity to testify today. The United States’ trade and investment
relationship with China is one of the most important in the world. Over the past decade, our
bilateral tics have yielded job-creating benefits for our economy, and future development holds
enormous promise. Yet, persistent concerns, negative developments, and emerging issues also
threaten to undermine our current and future achievements.

Given what is at stake, it is imperative we get the U.S.-China relationship right. I am pleased to
testify before you today to discuss this Administration’s view on our economic and trade
relationship with China, and our plan to make sure it strengthens the U.S. economy and our
workers, farmers, ranchers, and service providers. The Obama Administration’s ongoing
dialogue with you and your colleagues, including our discussion today, informs our approach
and is critical to achieving our common goals.

Every day, the Chinese market grows in importance to U.S. exporters and companies operating
in China and the American workers they employ. Since joining the World Trade Organization
(WTO) in 2001, China has made many important reforms in its economy, removed trade
barriers, and opened its markets to U.S. exports. This reform and liberalization have created new
job-supporting opportunities for Americans across the country. U.S. manufactured goods
exports to China have quadrupled since 2001. Agriculture exports are up 800 percent. Services
exports are up nearly 300 percent, and investment in China has grown 400 percent.

More recently, thanks to China’s strong recovery from the global recession, U.S. exports to
China are growing by double digits across a variety of sectors, from high-end manufactured
goods and chemical products to agricultural goods like soybeans. U.S. goods and services
exports to China totaled $113 billion in 2010, with agricultural product exports alone up 33
percent over 2009, and China is now our third largest export market for goods. In fact, since
2001, our exports to China have been growing faster than to any other major market in the world.
These exports create well-paying American jobs. The Department of Commerce estimates that
every $1 billion in goods exports supports 6,000 jobs here at home, and services exports support
many additional jobs. With China’s cconomy set to grow three times faster than cconomics in
the developed world, these opportunities promise to continue and grow.

KEY CHALLENGES
But those positives present just half the picture. Although China’s opening has helped to grow

our exports, other Chinese policies now are hobbling market prospects for many American
exporters, innovators, and investors, and diminishing the benefits that they could derive from
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open competition for goods and services. Experienced businesses and other stakeholders are
speaking out about Chinese policies that harm prospects for sales of U.S. goods and services,
limit and undermine our investments, and ultimately threaten job-creation in the United States.
Many of these troubling policies reflect China’s strengthening of state control over its economy
and a retreat from its initial strong push to liberalize markets in the first years afier its World
Trade Organization accession.

Our challenges run the gamut and are familiar to many of you and your constituents. Five key
challenges include enforcement of intellectual property rights (IPR), problematic industrial and
subsidies policies, agricultural policies that are not science-based, investment restrictions, and an
opaque legal and regulatory system and weak rule of law.

Intellectual property theft is one of the most serious concerns in China, and the lack of effective
IPR enforcement remains an enormous chatlenge for U.S. creators and innovators. According to
the independent U.S. International Trade Commission (ITC), U.S. firms reported total losses of
$48.2 billion in 2009 due to IPR theft in China. Penalties for [PR infringement generally are not
severe enough to deter potential violators from breaking the law. For example, very often, the
machines used to make the counterfeit or pirated products are not seized and destroyed, allowing
infringers to resume their operations as soon as law enforcement officers have left their premises.
Enforcement also varies among the provinces and cities — in some cases stronger, and in some
cases much too weak. And at a more systemic level, we need to ensure that China quickly
translates into effective action its growing awareness of how important IPR protection and
enforcement are to its own economic development.

China’s growing use of problematic industrial polices — including so-called “indigenous
innovation” policies — is another category of concern. These indigenous innovation policies in
many cases discriminate against U.S. products, services, innovators and investors. They
mandate or encourage substitution of domestically developed and produced goods for imports
from the United States and elsewhere, in an effort to pressure foreign companies to manufacture
in China and transfer technology. Some policies require foreign firms to enter into joint ventures
with Chinese firms, and other policies require these joint ventures to develop inteliectual
property and core technologies in China.

To give one example, we see just these kinds of policies emerging regarding electric vehicles,
known in China as New Energy Vehicles (NEVs), which are manufactured using cutting edge
technologies where American innovators have been in the forefront. China has targeted NEVs
for substantial government support in the current 12" Five-Year Plan, and we are alarmed by
reports indicating that China is imposing requirements on foreign automakers to transfer core
NEV technologies to their China joint ventures and to establish Chinese brands in order to
participate in this promising market.

China’s subsidies policies are also problematic. During the ten years that China has been a
member of the WTO, U.S. investigatory efforts have led the United States to launch three WTO
cases on prohibited subsidies, including one within the past year. At the same time, U.S.
companics, including U.S. steel, textiles, chemicals, tires and paper industries, among others,



52

have expressed scrious concerns about subsidized Chinese products and have had to petition for
import relief under U.S. trade remedy laws.

China’s investment restrictions also pose serious problems, crimping opportunities for a wide
range of U.S. industries. U.S. investment in China has a significant positive impact on U.S.
production, employment, research and development, and earnings. But China bans or severely
limits foreign investment in certain sectors reserved for state-owned enterprises (SOEs), and
restricts foreign investment in many other sectors of its economy, especially where China is
secking to cultivate national champions. Foreign investors are subject to equity restrictions that
keep them from controlling their own investments, and licensing systems that severely restrict
operations. A foreign investor with a foothold in a market may face restrictions on expanding
the scope of its business, and China has launched a new “security review” system used to screen
foreign investments that goes far beyond what genuine national security concerns would seem to
require. The web of measures China has put in place has hampered U.S. industries providing
telecommunications services, financial services, express delivery services and logistics services,
as well as steel firms, credit card companies and pharmaceutical manufacturers, not to mention
mining companies and media firms.

China’s SPS barriers to U.S. agricultural imports are opaque and raise deep concerns about
whether they are science-based. A ban on U.S. beef exports to China has been in place since
2003, even though international guidelines recognize our beef as safe. China is also using
unreasonable sanitary standards to restrict imports of raw meat and poultry from the United
States. In addition, in the name of health, China has imposed lengthy bans — in some cases
lasting several years — on pouliry from various U.S. states, even though the science seems to
offer no support for these restrictions.

The operation of China’s legal and regulatory system also creates market barriers, duc to weak
enforcement or inconsistent application of laws and regulations, failure to use best international
practices, and lack of transparency about even what the rules are. For example, China’s use ol
its trade remedy laws lacks transparency in key respects, raising serious questions about the
fairness of the process to U.S. exports. Transparency in rule-making, a key priority in the United
States, has been a source of great concern in China. A number of Chinese ministries do not
reliably publish their draft regulatory measures for public comment, and others provide such
short comment periods that foreign companies have no realistic opportunity to participate.

ACTION AND RESULTS

These are just some of the challenges we face. None of them is simple to solve. But the Obama
Administration is engaging strategically. We are coordinating with other trading partners
wherever we can. We are working day and night, and we are determined to make a difference.
QOur approach is founded on proven, vigorous enforcement and results-oriented dialogue. At the
same time, we are also committed to an approach that strengthens trade rules more broadly and
buttresses our China policy with robust engagement of the region as a whole.

From day one of this Administration, President Obama has made trade enforcement a priority.
Indeed, this Administration has taken unprecedented actions to enforce our rights under our trade
agreements. In this Administration, we have initiated five WTO disputes against China, each of
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which addresses important systemic concerns about China’s economic and trade policies. Of the
14 WTO disputes brought to date against Chinese policies by all WTO parties, the United States
has initiated 12.

In 2009, the Obama Administration took a major case to the WTO challenging China’s export
restraints on nine categories of key industrial raw materials. This case attacks the severe
distortive effects of China’s industrial policies on the prices and supply of these inputs
worldwide ~ a dynamic that can also place enormous pressure on foreign companies to move
their operations and technology to China. We have won at the WTO panel and await the results
of China’s appeal. We also brought China to the WTO to answer for prohibited wind power
equipment subsidies worth hundreds of millions of doliars, which China has now terminated.
This case arose from a section 301 investigation into China’s policies affecting trade and
investment in green technologies, and was the first 301 investigation into Chinese policies by
any Administration since China joined the WTO. Our pending WTO dispute challenging
China’s regulation of electronic payment services deals with our deep concerns about China’s
apparent creation of a Chinese national champion that blocks competition in China’s huge and
rapidly growing credit and debit card processing market. We are also pursuing two WTO cases
stemming from concerns about the apparent misuse by China of trade remedy investigations to
restrict U.S. exports to China.

Furthermore, in the U.S. market, the Obama Administration has acted — in an unprecedented
manner — by imposing duties to combat a disruptive surge of Chinese tire imports pursuant to
Section 421, the product-specific safeguard negotiated as part of China’s accession to the WTO.
Although China challenged this action at the WTO, the WTO soundly rejected China’s claims.
In this case, the President took unparalleled action to provide needed relief to U.S. firms and
workers. Since September 2009, the relief provided by the 421, combined with the economic
recovery, has resulted in substantial new investments and employment growth in the U.S. tire
industry.

The Obama Administration has also actively enforced U.S. trade remedy laws, with the
Commerce Department imposing antidumping and countervailing duties on imports of numerous
unfairly traded Chinese products when dumping or subsidies and injury have been demonstrated.
Since January 2009, the Commerce Department has issued 5 countervailing duty orders and 22
antidumping orders on 22 different products imported from China, including nine steel products,
cight miscellancous manufactured products, three chemical products, two textile and apparel
products, and one metals product.

Going forward, we are committed to working with Congress, industry, labor, and other
stakeholders to identify and pursue other needed enforcement initiatives.

Results-oriented dialogue works hand in hand with this vigorous enforcement. A core
component of this productive engagement is the USTR and Commerce Department-led Joint
Commission on Commerce and Trade (JCCT), with other important dialogue on trade and
investment taking place through leaders’ and other high-level visits and the Treasury and State
Department-led Strategic and Economic Dialogue. Action through established bilateral
discussions can often have quicker results than WTO or other enforcement actions. In the JCCT,
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for example, we have removed numerous barriers to U.S. companies’ success in China’s market,
including in the areas of intellectual property rights, and indigenous innovation policies.

We believe dialogues achieve success when they involve comprehensive, government-wide
engagement, well-focused and regularly refined for maximum impact and leverage. Take IPR,
for example. Each year in the JCCT, IPR issues feature as a priority focus for action. We
identify and work on important problems through dialogue at multiple levels, including direct,
high-fevel engagement on issucs between Ambassador Kirk and the Commerce Secretary and
their counterpart, Vice Premier Wang Qishan. In the JCCT IPR Working Group that 1 lead with
the Director of the Patent and Trademark Office (PTO), our interagency team includes USTR,
several agencies within the Commerce Department, including PTO, the International Trade
Administration and the National Institute of Standards and Technology, the Copyright Office, the
Department of Justice, the State Department, the Department of Homeland Security’s Customs
and Border Protection and Immigration and Customs Enforcement, and the Federal Trade
Commission. This approach yields results.

For example, we have pressed China hard to eliminate the use of illegal software in the
government sector and in enterprises. In response, China agreed at the 2010 JCCT to establish
software asset management systems at government agencies, to allocate budgets for software
purchases, and to promote the use of licensed software at enterprises. At the 2011 State Visit of
President Hu, China further bolstered its commitment to software legalization by agreeing to
conduct financial audits focused on the use of legal software in government agencies and to
publish the audit resulis. At this May’s S&ED, China also agreed to strengthen physical
inspections to ensure the effectiveness of software legalization efforts.

During the 2009 and 2010 JCCTs, we negotiated several other new Chinese commitments to
enforce intellectual property rights that will protect American jobs, including through steps to
create more effective rules for addressing Internet piracy, to crack down on landlords who rent
space to counterfeiters in China, and to address piracy of electronic journals. At the May 2011
S&ED, China also agreed to improve its high-level government coordination and leadership
mechanisms to enhance long-term IPR protection and enforcement.

We have taken a similar tack and seen similar successes in addressing China’s industrial policies.
Specifically, USTR, together with other U.S. agencies, has worked over the past two years to
move China to abandon its National Indigenous Innovation Product Accreditation System. This
system gave government procurement preferences to products with Chinese IP produced in
Chinese firms — stifling major opportunities for U.S. enterprises in China’s huge and growing
government procurement markets. Beginning in late 2009, we pressed China in bilateral
meetings to abandon this system. We also coordinated closely with several trading partners,
including the EU and Japan, as well as with industry. Indigenous innovation then became a
priority at the 2010 S&ED, where China agreed to key open innovation principles, and later in
the year at the JCCT, where China specifically committed not to discriminate against foreign
intellectual property in its procurement policies.

Faced with U.S. pressure, extensive industry comments and general intermational outery, China
finally agreed to stop its Indigenous Innovation Product Accreditation System for government
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procurcment. In January 2011, at the summit between President Obama and Chinesc President
Hu Jintao, President Hu committed not to link China’s innovation policies to government
procurement preferences. China later agreed at the 2011 S&ED to eliminate all of its
government procurement indigenous innovation product catalogues. This past summer, the
Chinese central government repealed four key measures underpinning the product accreditation
system, and a number of Chinese provinces and municipalities have also stopped implementation
of their local measures, While more work needs to be done, our efforts have produced a
significant positive outcome.

Like IPR and industrial policies, opening China’s lucrative government procurement market is
another area of positive progress for results-oriented dialogue. For example, at the 2010 JCCT,
China agreed to accelerate its accession to the WTO’s Government Procurement Agreement by
submitting a robust revised offer of coverage before the end of 2011, and President Hu
committed in January to include sub-central entities in that offer. China also agreed to revise its
major equipment catalogue listing heavy machinery and industrial equipment eligible for many
government preferences, to ensure that there is no discrimination against foreign suppliers. In
addition, in the important area of standards and technology development, China agreed to adopt a
stance of technology neutrality on 3G and future technologies, as well as on the billions of
dollars of cutting edge technologies for smart grids.

As a result of our engagement through the S&ED, China also moved to improve transparency, a
cornerstone for improving the rule of law, one of industry’s top concerns. Due to the efforts of
USTR, the Department of Commerce, and the Treasury Department at this year’s S&ED, we
were able to secure a positive commitment from China: China’s State Council will issue a
measure in 2011 to implement the requirement that most draft rules must be published for at least
a 30-day public comment period on a website maintained by the State Council.

We believe that dialogue works, and we are working (o build on these successes through the
remainder of the year. In preparation for the 2011 JCCT plenary this fall, Commerce Under
Secretary Sanchez and I have repeatedly engaged our Chinese counterparts — twice in the last 30
days alone. Our goals are ambitious. More than a dozen JCCT working groups are focused on
climinating problems ranging from barriers to foreign investment in services sectors to ensuring
a level playing field for U.S. exports and enterprises as China implements aspects of its 12"
Five-Year Plan.

Another very important concern that we are pressing vigorously is China’s deeply troubling
export restraint policy, which affects numerous raw materials, including rare earths. In close
cooperation with like-minded trading partners, we have been using both bilateral and multilateral
fora in a concerted effort to move China away from these market-distorting policies. In addition
to the JCCT and other bilateral discussions, we also have been working multilaterally through
the WTO and other international organizations to push for a closer examination of market-
distorting policies — like China's export restraints — that run contrary to the reality of global
interdependence when it comes to raw materials,

We are also focused on eliminating indigenous innovation requirements now cropping up outside
the government procurement context. Using government benefits as a lever to dictate the
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transfer of IP rights to Chinese entitics interferes with commercial decisions and increases the
risk that a U.S. company’s core intellectual property — often its greatest asset — will be stolen or
subject to a government-coerced license. We are therefore continuing to press China not to link
any government preferences to the place where IP is owned or developed, and not to require
parties to license IP to a Chinese entity. Indigenous innovation will remain a top priority on our
trade agenda with China, with China’s NEV policies and measures restricting commercial
information security products as prime examples.

Our JCCT work on agricultural barriers has led China to eliminate unfair bans on our poultry
exports and some key restrictions on our pork products, although many real challenges —
including a ban on U.S. beef exports — still remain. We are working hard to address these
challenges, and in fact, just last week my colleague, Ambassador Siddiqui, USTR's Chief
Agricultural Negotiator, and his delegation were in Beijing discussing the full slate of
agricultural trade irritants.

This Administration will continue to pursue these policy priorities in tandem with its efforts to
resolve ongoing market access concerns for the full range of U.S. goods and services, as we have
in the past. For example, in response to U.S. pressure, last year China committed to investigate
and shut down fake express delivery websites, a malicious practice that was depriving U.S.
companies of business and their good reputation. As one of the few useful changes to its draft
Foreign Investment Catalogue, China will now allow foreigners to establish wholly foreign-
owned hospitals and clinics. And the United States will continue to press China for a specific,
near-term date by which it will implement its 2011 S&ED commitment to push forward with the
opening of mandatory third party liability auto insurance to foreign-invested insurance
companics.

Outside of the context of enforcement and results-oriented dialogue, we are also working to
better utilize and strengthen trade and investment rules both globally and regionally. These
efforts will help keep our bilateral relationship with China on track. For example, for the first
time, the United States engaged at the WTO to submit a counter notification listing over 200
subsidies that China had not notified over the years. The United States submitted the counter
notification after repeated failure by China to notify its subsidies. The purpose of USTR’s WTO
fiting is to put pressure on China to provide the detailed information on its subsidies practices
that WTO rules require. With increased transparency, the United States can better assess the
legality of particular subsidy programs. This proactive step will help us address these subsidies
using the best tools we have in our trade toolbox.

The United States is also engaging with China bilaterally through the WTO regarding the
commercial impact of restrictions on information flows over the Internet. Policies in China that
limit access to Internct-based services can hinder U.S. companies’ ability to effectively compete
in that market. Therefore, invoking China’s WTO transparency obligations, we recently
formally asked China for detailed information on Chinese measures that alfect the supply of
services over the Internet to Chinese customers. Greater transparency regarding these measures
will allow us to have a more productive dialogue regarding any trade implications.

Also in the WTO, we recognize that we must continue to press for a stronger trading system, and
as part of that objective, we need China to make a meaningful contribution in the Doha Round —

7
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a contribution in keeping with China’s responsibilities as a leading global trading nation. We
remain of the firm view that there can be no successful conclusion of this negotiation without
robust market access commitments from China and other emerging economies.

Our efforts to build strong, rules-based trade extend beyond the WTO to our work on efforts
including cutting edge, twenty-first century free trade agreements like the Trans-Pacific
Partnership Agreement and innovative agreements like the Anti-Counterfeiting Trade
Agreement. We will engage with like-minded trading partners to enhance trade with rules that
increase fair and strong competition, creating expectations for how other players in the
international trading system, including China, will need to operate.

The Obama Administration is working so that Americans can prosper and compete with China
on a level playing field, without artificial barriers or unfair constraints, We recognize the
benefits achieved and the opportunities to come. We see our significant challenges for what they
are, and we know that we have a steep and difficult road ahead. For all of this, we have a plan
that is comprehensive, strategic, and flexible. And an integral part of this plan is in action today
—hearing from you and gaining your insights, and those of America’s workers, farmers,
ranchers, manufacturers and service providers. President Obama has said that “one country’s
success need not come at the expense of another. Our progress can be shared.” That shared
progress is only possible through a shared understanding of both the value of the U.S.-China
relationship and the challenges inherent in the work that lics ahead, which I know is the spirit of
today’s hearing.

Thank you, Chairman Camp, Ranking Member Levin, and Members of the Committee, for the
opportunity to appear before you today. I look forward to answering your questions.

——

Chairman CAMP. I will start out with a question that I would
like both of you to address.

It is clear that for a long time, China has allowed unacceptably
high rates of piracy across all technologies. For example, U.S. copy-
right industries estimate that 85 to 95 percent of members’ copy-
righted works in China are pirated. And despite repeated assur-
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ances and promises from the Chinese that they will step up en-
forcement, there still is a huge problem there. And many members
of this committee have heard from employers that the losses to the
U.S. are in the billion of dollars. And they are not limited just to
software and music and movies, but other intellectual property as
well. So when those products are then exported to the U.S., they
have an unfair advantage over U.S.-made goods that follow the
law. So there is this sense that the Chinese are simply ignoring the
rules to their advantage.

What is the administration doing to address this major barrier
to trade between our countries? And does the administration have
the tools it needs to continue to do that? So, Ambassador, if you
want to start; and then Under Secretary Brainard can respond.

Mr. MARANTIS. Thank you, Chairman Camp. This is a huge
problem. I.P. infringement, as you mentioned, causes significant
losses to the U.S. economy. In the copyright industry alone, the
ITC estimates that we lose $23 billion to copyright piracy. This is
a huge problem and this is a huge priority. We are taking action
on all fronts, through the JCCT, through the S&ED, and we have
actually made significant progress over the past year. We have
made progress on software legalization. We have made progress in
rolling back some very problematic indigenous innovation meas-
ures. We have made progress in securing commitments from China
to step up its enforcement of electronic journals, and to hold land-
lords liable when their tenants sell counterfeit products. These
issues continue.

And as you point out, what is critically important is to make sure
that China is enforcing the good commitments that it made over
the past year. We are seeing in certain respects implementation of
these commitments, and where we are not, we are pushing very
hard to ensure that China does.

Chairman CAMP. And even the government is using pirated soft-
ware and pirated technologies. What progress are you making on
a government-to-government basis?

Mr. MARANTIS. Sure. So as part of the S&ED and the JCCT,
we focused on software legalization to address the issue that you
raise, the use of pirated software both in government agencies as
well as pirated software in state-owned enterprises. As part of the
various dialogues, China made commitments to institute of soft-
ware asset management program to budget for purchases of legal
software, to institute a pilot program for state-owned enterprises,
to ensure that these enterprises are using legal software. We are
making progress. We are beginning to notice a small uptick in
sales. But again, it is a real problem, and we don’t think China is
doing enough. And this is a priority area of work for us in this
year’s JCCT and S&ED.

Chairman CAMP. Do you feel you have the tools you need to con-
tinue to address this problem?

Mr. MARANTIS. We have worked very hard to leverage our re-
sources across the U.S. Government in close cooperation and co-
ordination with the Department of Treasury, with the Department
of Commerce, and with our other agencies to make sure that we
use our resources in the most effective way possible.
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Chairman CAMP. Under Secretary Brainard, if you could com-
ment as well.

Ms. BRAINARD. I want to underscore the importance of this
issue.

Intellectual property really goes to the heart of America’s com-
petitive advantage. And for us to be able to grow and to continue
to make sure that Americans have good jobs at good wages, we
need to be able to earn returns on those investments and innova-
tions around the world and importantly in one of our fastest grow-
ing markets, in China.

We are working very tightly across the administration. We have
a very tight list of priorities that are developed in consultation with
you, in consultation with the business community, with the labor
community, and intellectual property has been right at the top of
the list alongside currency and distortionary practices. And we
have, as Ambassador Marantis said, made some progress, very im-
portant progress in dismantling the indigenous innovation pref-
erences that were being built into China’s system, very important
progress initially in getting a high-level mechanism in place so that
the State council would be responsible for monitoring enforcement
at the local level. We need to get that renewed because our busi-
ness community thinks that has been helpful to them. And some
progress on the software legalization issue, where we are just going
to have to keep at it.

But the other thing I think ultimately that we have emphasized
in our discussions with the Chinese and in pushing forward on
these priorities, is that if they don’t get this right, they are not
going to make it to the next level of development. And I think in-
creasingly, there is recognition within China that they have to get
a handle on their own lack of enforcement and inability to achieve
enforcement at the local level in order for them to move away from
a model that has been very resource-intensive, very focused on
labor force and massive capital investment to a growth model that
is more like ours, very focused on innovation, on high value-added.

So we have I think a moment where their own growth objectives
and the key priorities we have for U.S. businesses are going to
move increasingly in the same direction. So we think we need to
work very closely with them to improve their intellectual property
protection.

Chairman CAMP. All right. Thank you.

Moving on to another issue. There is no doubt that China’s cur-
rency policy is a significant problem. And the real question is, what
should Congress do or not do about it? And last year, when Sec-
retary Geithner was here before the committee, he set forth a two-
part test and said that any legislation needed to be, one, effective,
and, two, consistent with our international obligations. And in light
of this test, Ms. Brainard, what is the administration’s view of the
Senate bill, S. 1619, the legislation that recently passed the Senate,
as well as H.R. 639, Ranking Member Levin’s bill?

Ms. BRAINARD. Let me just say first that the President shares
very strongly Congress’ objective of taking aggressive action to pro-
vide a level playing field with China for our workers and our com-
panies. We know they can compete successfully with anyone in the
world if the competition is fair. The President shares very much
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the frustration of many Americans with China’s exchange rate. De-
spite recent progress, China’s exchange rate has been, will be
among our very top economic priorities, and we are going to con-
}:‘inue to press China to appreciate faster, consistent with market
orces.

Aspects of pending legislation do, however, raise concerns about
consistency with our international obligations, and we are dis-
cussing these issues with Members. Obviously if legislation were to
advance, those concerns should be addressed.

Chairman CAMP. Is there any chance you could highlight for
this committee what those concerns are?

Ms. BRAINARD. I think we are very willing to engage and have
been engaging with Members on particular aspects of legislation.
We have been—and will remain, I think, reluctant to discuss par-
ticular aspects of legislation because, of course, at the end of the
day, we want to make sure that we are in a strong capacity to de-
fend whatever legislation becomes law. But again, I think, as you
said earlier, you know, the test for us, the simple test is, will we
be able to have something that is both effective and consistent with
our international obligations? And we are very willing to work with
Members of Congress on that front.

Chairman CAMP. All right. Mr. Levin may inquire.

Mr. LEVIN. Well, first of all, I think we need to provide a sense
of urgency to this issue. I think there is a tendency to avoid that,
{:o talk about progress and not to emphasize the extent of the prob-
em.

I remember when the predecessor USTR would come here with
charts showing how our exports were growing. There were never
any charts on the extent of imports that were coming in from
China that were so much larger than the number and the amount
of our exports there. We have a historically high trade deficit with
China. And I think to simply either shrug shoulders or find excuses
for inaction, neither is satisfactory for the people of this country.

I will ask either of you, is there today a level playing field with
China? I think you can probably say “yes” or “no.”

Mr. MARANTIS. Mr. Levin, you raised an urgent point. We have
an incredibly large trade deficit with China and there is no one
cause to that deficit and there is no one solution. But we need to
take action on a variety of fronts, imports as well as exports. We
have our trade remedy laws to deal with imports. However, as you
have pointed out, and as others have pointed out to us, trade rem-
edy laws kick in only after there is injury. That is why it is incum-
bent upon us to address the types of trade distorted policies inside
of China, like subsidies, that give rise to unfairly traded imports.
We are working on all fronts to do that. We filed a WTO case last
year on wind subsidies. The counter-notification that we filed just
earlier this month in the WTO is designed specifically to give us
more information so that we are able to assess the types of trade
distorted subsidies that give rise to unfairly traded imports.

Mr. LEVIN. So I think your answer is, today there is not a level
playing field?

Mr. MARANTIS. We need to work to ensure that we have a level
playing field for our workers, our exporters; and working on the
issues that you have just mentioned is a critical aspect of that.
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Mr. LEVIN. Secretary Brainard.

Ms. BRAINARD. I think, Mr. Levin, we share very much your
sense of urgency, your sense that there is not a level playing field,
and that we need to work with China to accelerate the pace of re-
form, accelerate the pace of appreciation, accelerate the pace at
which they tackle their inadequate protection of intellectual prop-
erty, their uneven market access.

Mr. LEVIN. Well, I really think we need to just say “yes” or “no.”
I mean, there isn’t a level playing field, and we are endeavoring to
bring it about, isn’t that true? Yes?

Ms. BRAINARD. Yes.

Mr. MARANTIS. Yes, Mr. Levin.

Mr. LEVIN. The solar industry filed a petition recently, and I
think everybody in this country had better—we all need to face up
to it, including my colleagues on the Republican side. Essentially
that petition says, with this new energy technology, that if we
allow China to rig the playing field, we are going to lose that in-
dustry. It was our technology. It was our technology. And if we
don’t act, if we don’t use our laws, if we don’t stand up for our pro-
ducers, we are going to lose them. And it is one example and it is
why there is such sensitivity in this country. It isn’t bashing China.
It 1s essentially saying, play by the rules. Don’t rig the playing
field. And I think everybody needs to start in our questions, if I
might say so today, understanding that there is not a level playing
field. It isn’t the only cause of the deficit but it is one of the causes.
There isn’t any single cause, whether it is currency or others. But
to say we don’t act on any single one because there are others is
totally unacceptable.

Chairman CAMP. Mr. Johnson is recognized.

Mr. JOHNSON. Thank you, Mr. Chairman. Thank you both for
being here. We appreciate your presence.

And while I agree that the currency issue and IPR are two items
of great importance, I think there is another elephant in the room
that we need to talk about. I find it alarming our deficit is being
financed by countries such as China, our biggest holder of U.S.
Government debt. Equally important, a former Chinese military of-
ficial suggested the Chinese should consider dumping U.S. treas-
uries in response to some of our recent military decisions regarding
Taiwan. While I believe foreign investment in America shows that
outsiders view our country as a safe and solid investment, I have
serious concerns about the full implications of overleveraging our
debt to outside forces. I also feel the current level of transparency
regarding China’s holding of U.S. Government debt is inadequate.

To raise awareness of the threat to our economy and national se-
curity from our exploding deficit and debt, I have introduced the
Foreign-Held Debt Transparency and Threat Assessment Act. That
bill will require a better accounting of debt held by foreign coun-
tries and, more importantly, will require the President to submit
a plan to cut spending should either a particular foreign creditor
or the overall debt pose a risk to the security interests of America.
I feel we must not let any other country hold our national and eco-
nomic interests hostage.

That being said, let me ask you two this simple question: How
big of a problem do you think it is that China holds so much of our
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debt? And what steps do you think we should take to address it?
Either one of you first.

Ms. BRAINARD. Let me just say, as you mentioned, obviously
we have the deepest, most liquid government security markets in
the world, the deepest, most liquid financial markets in the world;
and I think for all those reasons, it is no surprise that there is
strong demand for U.S. securities both here and around the world.
That said, over time, we do have, as a Nation, a big challenge in
addressing our medium-term deficit and debt path, and that is why
the President has put on the table additional measures, $4 trillion
of measures over the next 10 years that would help to put the debt
on a declining path relative the size of GDP, why the Budget Con-
trol Act was so important. But of course, all of that is premised on
the very important near-term challenge of getting people back to
work and growing the economy, which is why so many provisions
in the Jobs Act are important.

So I could not agree with you more that, as a Nation, we need
to get on a path of declining debt, declining deficits once our recov-
ery is well secured. And we all, I think, want to work together to
accomplish that important goal.

Mr. JOHNSON. Thank you. Ambassador, do you have a com-
ment?

Mr. MARANTIS. The only thing I would add is, on the trade
side, one of the fundamental aspects that we are working on is how
do we continue to boost our exports to China? It is important to
note that our export growth to China is faster than any other re-
gion of the world. Our exports to China grew 32 percent last year
versus to the rest of the world where it has grown by 16.7 percent.
So what we are doing with respect to exports, both with respect to
China and elsewhere, is a fundamental part of the President’s ef-
forts to continue to bring jobs to the American economy.

Mr. JOHNSON. Thank you. Let me ask you another question,
Ambassador. I understand China is in the process of instituting an
environmental certification program known as China Ross. There
are concerns that the program could become a barrier to U.S. goods
entering the market. What steps is USTR taking to address these
concerns?

Mr. MARANTIS. Mr. Johnson, I am not familiar with that par-
ticular measure. We have an active environmental dialogue with
China in the JCCT and as part of the S&ED. And I will follow up
to get information on that particular measure that you raised.

Mr. JOHNSON. I appreciate that. Thank you, Mr. Chairman.

Chairman CAMP. Thank you. Mr. Rangel is recognized for 5
minutes.

Mr. RANGEL. Thank you, Mr. Chairman. I have been on this
committee for so long that every time one of our Representatives
talk with the people in China, I can almost write the press release
myself: That they are cooperating, that progress has been made;
that we appreciate that the legislative body is an independent
agency. We don’t encourage you to legislate, but we are not opposed
to anything that you might do that could give us leverage. And
whatever you want to do, it can’t hurt us because, after all, the
Constitution does provide for a separation of powers.
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Having said all of that, if, indeed, as Congressman Levin has
said, that we can identify the technology that they are stealing,
that this is having a severe impact on our ability to compete, why
don’t we just identify what it is and put a tariff on that? The best
they can do is take us to the WTO, where we want to go anyway.
Why can’t we do that? Ambassador?

Mr. MARANTIS. Mr. Rangel, we have a whole variety of tools at
our disposal to make progress. And I don’t dispute at all with you
that we have severe challenges in China that we need to continue
to work to address.

Mr. RANGEL. That is the speech I just gave. I am just saying
that, suppose we know that there is a technology that they just put
their finger up their nose and say, Hey, that is pretty good. I am
going to use it, and I am going to include it in something that your
people want to buy cheaper. And we say, No, you don’t. We are not
going to buy back our technology. You have got to pay for our re-
search and development. And zap. And it is going to be outrageous.
They are going to be angry. And if they are not angry, we score
in the tariff. If they do get angry, we are in the WTO. Now that
is the same question I asked just a minute ago. So you are not
going to give me a chance to ask the same question a third time.

Why can’t we do it? I accept that you are a diplomat and we are
legislators. But you would not get angry with us if we mandated
it, right?

Mr. MARANTIS. Mr. Rangel, we have imposed duties, for in-
stance, in the Section 421 case.

Mr. RANGEL. Why can’t we do more of it? Why can’t we get
their attention? Why can’t we cause a fight and not threaten a
trade war, but threaten to bring honesty, sincerity, and equality to
the World Trade Organization, where a lot of us voted to allow
them to get in because they promised to do these things. Now, is
the answer to that, you don’t want to offend them at the executive
level? What is the answer? It just seems so easy to do.

Name something that our manufacturers are particularly con-
cerned about. What technology does the whole world know that
they stole from us? Could you help me?

Mr. MARANTIS. Yes. On this very issue, Mr. Rangel, with re-
spect to electric cars right now

Mr. RANGEL. Electric cars is good. They want partnerships with
it. We are afraid they are going to steal our technology. If they did
do that, then we put a ban on anything that looks like our tech-
nology and a high tariff, ridiculously high. Then what can they do
about it? They either pay the tariftf or go to the WTO. Now there
is something wrong with my argument. But I am trying to find out,
what is it?

Mr. MARANTIS. Mr. Rangel, we have our own international obli-
gations that we have to abide by. But we take action on every front
to counter whatever issue China puts in front of us, whether it is
in the area of green technology, whether it is in the area of sub-
sidies—and we have done, I think, a, pretty good job, particularly
over the past 2%z years, of using our enforcement tools, like the
421——

Mr. RANGEL. We don’t need any legislation. You are pretty
proud of the job you are doing diplomatically with China. And so
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you are just listening to us rant and rave. But quite frankly, you
have got a handle on this thing, right?

Mr. MARANTIS. This is a cooperative endeavor between you and
us, and the concerns that you raise are the concerns that we push
with our Chinese counterparts.

Mr. RANGEL. So we don’t need the Congress’ input into this.
You are satisfied as every official, Republican and Democrat, when
they come back, that they have got a long way to go, but they are
making progress. And they do owe them a lot of money.

Mr. MARANTIS. Our consultations with you sets our agenda. So
this hearing today is an integral part of helping us inform our-
selves

Mr. RANGEL. What do you think our attitude is bipartisanly
here, as it relates to Chinese currency and intellectual property?
What do you think it is?

Mr. MARANTIS. Very serious concern.

Mr. RANGEL. No. It is outrage.

Mr. MARANTIS. We share that. And that is why we are doing
everything we can and are using all of our tools on all issues to
make progress.

Chairman CAMP. The gentleman’s time has expired. Mr. Brady
is recognized for 5 minutes.

Mr. BRADY. Thank you, Mr. Chairman. I will submit my open-
ing statement for the record.

Chairman CAMP. Without objection.

[The information follows: The Honorable Mr. Brady]
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The United States has many frustrations with the U.S.-China economic relationship, but
China remains among the most important U.S. export markets. Last year U.S. companies
exported more than $90 billion worth of American goods to China. U.S. exports to China
increased by 32 percent in 2010, whereas exports to the rest of the world increased by
only half that rate. And since 2000, U.S. exports to China have increased eight times
faster than U.S. exports to the rest of the world. Those exports translate to U.S. jobs.

Sustaining this growth is critical to the President’s efforts to double exports. Buta
number of pernicious barriers are inhibiting U.S. companies from exporting to and
investing in China. These restrictions reduce U.S. exports and cost the United States
good-paying jobs. When U.S. companies are able to compete on a level-playing field,
they win, but they can’t if they are never given the chance.

The list of Chinese barriers is long and includes: WTO-inconsistent subsidies such as
directed lending policies and the provision of land, electricity, raw materials, and other
goods at below cost; China’s theft of U.S. intellectual property rights; China’s protection
certain sectors from competition through various investment restrictions; restraints on the
export of raw materials and rare earth minerals; various and sundry regulatory barriers;
unscientific restrictions on U.S. agriculture exports; and of course its closed capital
account and the undervaluation of the RMB.

T look forward, in particular, to hearing from the Administration on what it believes
Congress should or should not do to address these barriers. Last year, in testimony
before this Committee, Secretary Geithner set forth a two-part test: any legislation must
be (i) effective and (ii) consistent with our international obligations. 1 think that test
perfectly articulates the standard that we should use to evaluate any legislative proposals,
including proposals to address China’s currency policy, such as H.R. 639 or S. 1619. 1
look forward to hearing from the Administration as to whether it believes that legislation
satisfies Secretary Geithner’s test.

Last year I voted against currency legislation because I did not believe that it satisfied
that test. 1 oppose the current Senate bill for the same reason. Let me be clear. There is
no doubt that China’s currency policy is a problem. However, legislation may not be the
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best solution. The Administration’s input on the value of legislation is important, and |
expect it to provide such input at this hearing.

In my view, some of the most effective tools for addressing these concerns are through
multilateral engagement with China. While the United States should never hesitate to file
a WTO case, where appropriate, its efforts are often greatly enhanced through the
development of a coalition. A great example of this is the strong cooperation between the
United States, the European Union, and Japan on China’s export restraints, The United
States and the European Union filed a case together at the WTO against China’s restraints
on certain minerals. They secured a significant victory at the WTO dispute settlement
panel stage and are working together closely to respond to China’s appeal. Similarly, the
United States, the EU, and Japan have worked closely together to bring multilateral
pressure on China to remove its export restraints on rare earth minerals. This has resulted
in meaningful progress, although the issue remains unresolved.

Multilateral engagement should also take place through APEC and the G20. These are
important forums for raising our concerns, along with our allies. Next month, the
President will host APEC in Hawaii. I look forward to hearing from the Administration
about how it intends to use this meeting to advance its agenda.

The United States has made good progress through various bilateral mechanisms as well.
I'm looking forward to how the Administration is working to make our bilateral
engagement with China more effective, including through the Strategic & Economic
Dialogue (S&ED) and the Joint Commission on Commerce and Trade (JCCT).

We are watching implementation of commitments made through the JCCT and the S&ED
very closely. Many U.S. companies have expressed concerns that China has stalled or
not tully implemented its commitments in a timely manner. I very much share those
concerns. It is also important that we measure progress not simply by the number of
barriers removed but also the effect on U.S. companies’ ability to do business in China.
The real proof of success will be in new market access by U.S. companies, and the
resulting sales that are created.

Finally, I think it is important to reiterate that our approach to China should not be to
erect new protectionist barriers to match China, but rather, to tear down China’s barriers.
We will never win a battle to “out-protectionist” China. Rather, we must continue — and
enhance — our efforts to tear down China’s walls to U.S. exports and investment.
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Mr. BRADY. I want to congratulate Ambassador Marantis for
the hard work the U.S. Trade Representative Office did with the
White House with Republicans and Democrats in Congress to pass
the recent sales agreements with Korea, Colombia, and Panama. If
anyone in America wonders if Republicans and Democrats can
work with this President to pass a real jobs bill, this was the real
proof that we can. And there is bipartisan support in Congress that
China, and agreement that China must play by the rules, that
their currency must appreciate. But that is not the only trade bar-
rier our companies and workers face in China.

If you listen to our agriculture, our manufacturing, our tech-
nology services, even the defense industries, there is a broad range
of barriers that are as important, or perhaps to them more impor-
tant that we tear down. On the agriculture silos, sanitary stand-
ards, manufacturing, IPR-directed subsidies, Earth subsidies, di-
rected lending technology, indigenous innovation services, regu-
latory barriers, defense, rare and raw earth materials, on and on
and on, our companies tell us they can’t get through those trade
barriers.

I think it is a mistake to have a currency-only focus from Con-
gress, that we need to tear down all those trade barriers. And I
would think we need to be smart about addressing the currency
issue. We want to make sure we follow our own obligations. Sec-
ond, we make sure it doesn’t undermine our efforts to tear down
the full range of barriers that we face in China.

And then finally, to make sure legislative efforts don’t boomerang
back and actually cost American jobs. So we need to be smart
about the approach. And I am not sure every problem has a legisla-
tive solution.

Under Secretary Brainard, implicit in the criticism you are hear-
ing today is the belief that the White House is not doing enough;
that in effect, Congress is saying, we can’t wait for the White
House on China. Do you think, given your testimony on the broad
range of issues you tried to address in a number of different
forms—and as you said, you have made real progress on some of
}he%e issues—do you think that criticism of the White House is
air?

Ms. BRAINARD. Let me just say Mr. Brady that since day one,
making the U.S.-China economic relationship work better for
American workers, for American companies, for American farmers
has been a top priority for the President, and it has been a top pri-
ority across the entire administration. I would say that we have a
more coordinated effort than I think we have ever seen before. We,
at every moment, have a very tight list of priorities because we
know that if we go after 20 things, we probably won’t get one. If
we go after four at a time, we will get them done and move to the
next. And we work very consistently with the White House.

When the President meets with President Hu, he goes through
the list of issues. When we meet with our counterparts, we are al-
ways synched up with USTR, with Commerce, with the State De-
partment, we work very closely, and we have made progress. We
are as frustrated as Members here are, and as many Americans
that we hear from about, concerns as we travel the country. But
as you said, we are also making progress. We have very important
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stakes in terms of the export markets that we have penetrated ef-
fectively in China.

China is our third-largest export market. That would not have
happened without an aggressive enforcement approach, without
fully using the trade remedies, the safeguards. As Mr. Levin said
earlier, the first time ever use of 421. So we use the tools we have
available to us very aggressively. We plan to continue to do that.
We want to continue to work in a way that is effective, that is con-
sistent with our international obligations.

Mr. BRADY. Under Secretary, may I ask that—and thank you
for that summary. It was very clear in your testimony as well. Does
the White House support the Senate currency legislation as it
stands today?

Ms. BRAINARD. The White House supports very strongly the
goal of the legislation, which is to create a more level playing field
for our workers and our firms. The White House shares very
strongly, as do I, the frustration with the pace of currency appre-
ciation has not been sufficient to bring China’s currency into full
alignment with market fundamentals. Aspects of the legislation
that do, however, raise concerns about consistency with our inter-
national obligations. And as I said earlier, we are working with
Members of Congress. If the legislation were to advance, we would
want to see those addressed.

Mr. BRADY. I am not trying to push. But respectfully, as the leg-
islation stands today, as it came out of the Senate, is the White
House supporting that legislation?

Ms. BRAINARD. The White House is very much supporting the
goal of the legislation. There are aspects of the legislation that
raise concerns about international consistency.

Chairman CAMP. The gentleman’s time has expired. Mr. Stark
is recognized.

Mr. STARK. Thank you, Mr. Chairman. Secretary Brainard,
have you heard about the Bridge to Nowhere? No? Ambassador,
have you ever heard about the Bridge to Nowhere?

Ms. BRAINARD. Yes.

Mr. STARK. Yes, you have? He is nodding yes. Well, have you
ever heard about the bridge from Nancy Pelosi’s congressional dis-
trict to my congressional district? It is a $6.4 billion bridge that re-
places the San Francisco Bay Bridge. Have you ever been to San
Francisco? Have you seen the Bay Bridge? It is a monument, right?
Well, there is a new one, plopped right down there, coming into my
district. It has used 43,000 tons of steel. It had a 525-foot tower,
28 steel deck sections. And that was made in Shanghai. And an-
other Shanghai company made a mile-long cable for the bridge. All
of this work was done in China, using Chinese engineers, Chinese
welders, Chinese steel. And some of those laborers earned as much
as a couple dollars a day. They outsourced the project to China.
Outsourcing it reportedly saved us Californians $400 million. That
is kind of nice. But doesn’t the President’s job bill include spending
for our Nation’s highways and bridges? Yes? Speak up. Is that cor-
rect?

Mr. MARANTIS. Yes, sir. Yes.
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Mr. STARK. Secretary, we do plan to spend money, do we not?
Isn’t that in the plan of the administration, to put people to work?
Yes? You don’t know?

Ms. BRAINARD. Of course. Yes.

Mr. STARK. You are saying yes. Okay. Thank you. Well, does
the President intend then to insist on a “buy American” clause?
Could I hear the administration or the Treasury’s position on that?

Ms. BRAINARD. I actually—I am very familiar with the Presi-
dent’s plans to—and proposals to move forward with much stronger
infrastructure spending. I think the Buy America issues are still
ones that would be addressed in consultation with Congress. Obvi-
ously, we have had Buy America provisions in the American Recov-
ery Act in ways that were consistent with our international obliga-
tions. So there is precedent there.

Mr. STARK. Well, what do our international obligations have to
do with this darn bridge being built in my district and putting all
of these Americans out of work?

Ms. BRAINARD. Obviously, we are signatories and huge bene-
ficiaries of the Government Procurement Agreement under the
WTO. So, of course, our previous Buy American provisions in the
American Recovery Act were consistent with that.

Mr. STARK. If China were in the WTO, could they still sell us
bridges under the government procurement agreement?

Ms. BRAINARD. One of the key priorities with China is actually
to bring them into the Government Procurement Agreement. But
they are not currently protected by it because they are not signato-
ries.

Mr. STARK. They don’t seem to need any protection in San
Francisco. They are doing quite well by all by themselves, thank
you very much, without much interference from the administration.
And I guess, I go back to my question, you know, I hear a lot of
talk from the President about this, that and the other thing, but
no action. No action. And the labor unions in my district are dis-
appointed in the President’s lack of action. A lot of talk. No action.

What about insisting on Buy American? Would that be a good
thing for the administration to do, in your opinion?

Ms. BRAINARD. Let me just reiterate that I can’t speak to the
particular path forward, but I will say that there are mechanisms
that Congress has passed with strong support from the President
that provided for Buy American in the context of the American Re-
covery Act that were consistent with our international obligations.

Mr. STARK. But they are not being enforced, are they?

Ms. BRAINARD. Yes.

Mr. STARK. Where? What Buy American have we ever in the
last month or two insisted on?

Ms. BRAINARD. I don’t know whether there is a particular pro-
vision in the last month or two, but I am happy to check and come
back to you on that.

Chairman CAMP. The time has expired. Mr. Tiberi is recognized.

Mr. TIBERI. Thank you very much, Mr. Chairman, and thank
you both for being here today. I think the chairman did a really
good job of outlining the concern and frustration in a bipartisan
way that members of this committee have and this Congress have
regarding the overall issue of our relationship with China, and I
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look forward to one day to the Secretary and the Ambassador com-
ing to talk to us as well.

Let me just kind of, I guess, dovetail on what Mr. Brady and Mr.
Rangel were saying with both of you. Under Secretary, you men-
tioned sharing that frustration, and you also mentioned that the
administration supports the goal of the legislation and that we are
as a country making progress.

That part, I think, there is not a lot of belief up here that we
are actually making progress. In fact, in my district in central
Ohio, a manufacturer who has been doing business with China for
over a decade is so frustrated, not with just currency, by the way,
that is probably actually kind of down the line, so frustrated with
China that they are actually taking their investment out of China
and moving to another Asian country because of their frustration.
Some of that is occurring as well.

So, my question to you is, you in response to Mr. Rangel and in
response to Mr. Brady mentioned, Under Secretary, that you share
the goals of the legislation. You believe that you all have the tools
necessary to deal with this administratively with the international
community, with the WTO. Why aren’t we moving quicker? Is there
a concern of retaliation?

Ms. BRAINARD. Well, let me just say, Congressman, first of all,
that the phenomenon you mentioned with companies reconsidering
their investment in China is more widespread than just companies
from your district. That increasingly, I think, we are going to find
China, and this has been the finding both of the recent Boston Con-
sulting Group study and a KPMG study, China is going to face
challenges of its own. It has got a slowing labor force growth and
ultimately very soon a declining labor force, a very rapidly rising
wage cost, passive capital over investment, a very poor environ-
ment for innovation, for entrepreneurship, a very distorted credit
allocation system, and a misaligned exchange rate that is pre-
venting them from fundamentally reorienting their economy to-
wards unleashing the very substantial potential of domestic con-
sumption that they have in China.

Mr. TIBERI. Does the administration have the tools necessary to
deal with these concerns?

Ms. BRAINARD. We, I think, are doing what we can. We are
working with those within China who can see that they need to
move, that they need to move faster. There are, within the Chinese
system, obviously, those that fundamentally understand how mar-
ket exchange rates should work and want to move in that direction.
So we are directing our engagement with them to try to help
strengthen those who want to push for faster appreciation, faster
rebalancing of the economy, a more level playing field.

Mr. TIERNEY. Do you need more tools from us?

Ms. BRAINARD. And so we are using the tools that we have.
Again, you know, to the extent that there are mechanisms that
would be effective, that would be consistent with our international
obligations, obviously we would be very interested in consulting
with you on those and those will remain the kind of key tests.

Mr. TIERNEY. Can you deal with this legislation that passed the
Senate? Can you deal with that without legislation in an adminis-
trative way?
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Ms. BRAINARD. We are working very hard to try to push for-
ward on the exchange rate front. Obviously, the legislation that has
been pending does, I think, articulate, try to advance a very impor-
tant goal.

Mr. TIBERI. Thank you.

Ambassador, a quick question. So if this legislation passes, is
there a concern from the administration that there will be retalia-
tion, that when my constituents visit a toy store, a department
store, an electronics store, that the cost of goods to them in this
tough economy will go up?

Mr. MARANTIS. I think, as Under Secretary Brainard said,
there are aspects of the legislation that raise concerns about con-
sistency with our international obligations, and if it were to move
forward, we would want to address those.

Mr. TIBERI. Would it cause that concern from the administra-
tion, products going up to our constituents, costs of products be-
cause of tariffs or a trade war?

Mr. MARANTIS. I think there are always concerns regardless of
what action we take, whether it is on this front or whether it is
IP or whether it is with respect to our 421, concerns have always
been raised that the Chinese may retaliate. But we need to use the
tools that we have to address concerns so that we make progress.

Mr. TIBERI. Thank you.

Chairman CAMP. The time has expired. Thank you.

Mr. McDermott is recognized.

Mr. MCDERMOTT. Thank you, Mr. Chairman.

I come from Seattle, and we are the fourth largest exporter in
the United States. We are the closest port to Asia. Half our exports
go to China. And one of our little companies is Microsoft. The CEO,
Mr. Ballmer, noted that Microsoft revenues from China are about
5 percent as compared to the revenues from the United States,
even though we have an equal number of computers. That means
that 95 percent of those PCs that are going to China, they are not
putting any software on them or else they are stealing it. That is
the only way you explain what is going on. The Software Alliance
says that 78 percent of all PC software in China is pirated. That
is a polite word for steal, stolen, okay?

Now, I listened to your testimony, and, you know, by the way,
when Mr. Brady tries to nail you in the corner about whether the
President will sign this bill before we pass it out of the House, that
is the Speaker’s hiding behind that. The Speaker isn’t asking the
President about all these EPA changes, will the President sign
those bills before he passes them out of here. He does what the
Constitution says, is the Congress acts and the President decides
how he is going to respond to it. He can veto it.

The same is true on currency. The House is sitting and hiding
behind the fact they can’t get the President to say, oh, yeah, I am
eager to sign it. He doesn’t have to say that. He votes last. Remem-
ber that.

But when you sit here and talk, I listened to all the things you
have said. You said it is our highest priority, this trade problem
with China. It is only after injury can we act. Ha. When will you
notice the injury? Well, I guess you have noticed it. Then you said,
we are using all our tools and we have to be consistent with our
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international obligations. That sounds like fancy words for we don’t
want to do it.

Now, what you are getting from this committee on both ends of
the dais is where is the enforcement? You say, well, there is a little
up-tick. I heard that. There is a little up-tick in the amount of cur-
rency or whatever. When are you going to start—you don’t think
there is a war? Are you afraid to start a war?

They have declared war on our software industry and you are sit-
ting back—I feel, I mean, maybe you don’t see Chinese celebrations
like I do in Seattle all the time. They have a dragon that comes
out made out of paper and everybody waves it around and it jumps
around and firecrackers go off. You remind me of that tiger, jump-
ing around, meaning nothing. There is a brunch of firecrackers
over in the bushes, but nothing is going on. And you say you don’t
need anything from us. When is this piracy going to stop? When
is it going to get down to 75 percent is pirated, or 50 percent, or
40, or 307 Or is all hope lost? It sounds to me what you are saying,
we are doing everything we can and nothing is happening. So what
do we do?

I would like to hear you tell me how it is going to get better with
all these tools you said we have, and we are doing everything we
can, and there has been an injury. So when?

Mr. MARANTIS. Mr. McDermott, this administration has been
vigorous in terms of enforcement. We filed five WTO cases. We
have done a 421. We have accepted a 301 case. On the issue that
you raise on software, it is a huge concern. And what I have out-
lined in my testimony is that we have made progress with China.
Is it enough? No, not by any stretch of the imagination.

Mr. MCDERMOTT. Tell me how much progress you have made
if 78 percent is still being pirated?

Mr. MARANTIS. Mr. McDermott, the changes in China are not
going to happen overnight, and we have to make progress on a
step-by-step basis and we are doing that.

Mr. MCDERMOTT. The industry has been around for 15 years.
Come on. What is “overnight?”

Mr. MARANTIS. And in the last year, China has made more
substantial commitments in this area than they have ever before.
But you are absolutely right. The proof is in the pudding, and it
is all about enforcement. And has China done everything it prom-
ised us to do? No, they haven’t fully implemented their 2010 JCCT
commitments, and we are on them and we are working in close co-
operation with the industry to make sure that they do implement
their commitments.

We keep pushing and we are going to use all the tools that we
have. It is an urgent priority. Piracy rates are unacceptable. The
losses to our industry are unacceptable.

Chairman CAMP. Time is expired. Mr. Davis is recognized.

Mr. DAVIS. Thank you, Mr. Chairman.

I would like to move into the strategic realm if we could for a
moment and then get your insight, first Ambassador Marantis.

I wonder if you could speak to China’s bilateral and regional
trade agenda. I am particularly interested with the geopolitics.
China is doing some very, obviously important things for their own
strategic priorities in terms of growing to protect trade relation-
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ships, their access to routes on the ocean, what they are doing with
Navy, investing in countries that are resource rich, anticipating
some of these demographic and environmental inevitabilities that
are going to take place.

I was wondering if you could comment on their influence and im-
pact in the region based on these agreements, and also if you could
compare China’s trade relationships in the region to ours, just to
highlight the differences and where you think they are going to ul-
timately end up.

Mr. MARANTIS. Thanks, Mr. Davis. China has been extraor-
dinarily active in the region, including trade and investment agree-
ments, and that is why it is incumbent upon us to do what we are
doing—which is to increase our engagement in the Asia Pacific re-
gion.

We are doing this through a whole variety of fronts. We are
doing it in the context of APEC. We are doing it in the context of
the Trans-Pacific Partnership. We are doing it in the context of our
bilateral trade and investment work that we do with our partners.
It is a real challenge.

Our competitive share in the Asia Pacific has declined as China’s
competitive share in the region has increased. When I was testi-
fying before this committee with respect to Korea, we used to be
the number one—we used to have the number one share of Korea’s
market. We now are number three.

As our rates in Korea’s market went from 21 percent to 9 per-
cent, China’s went from 7 to 17. We have got to reverse that trend.
And that is why it was so important for Congress to pass, and the
President to sign, the U.S.-Korea Trade Agreement last week, and
that is why the initiatives we are pursuing, for instance, in the
Trans-Pacific Partnership, are really vital to maintaining our eco-
nomic competitiveness in the region as China continues to conclude
more and more agreements with partners in the region.

Mr. DAVIS. Secretary?

Ms. BRAINARD. Well, I think that the dynamic that you are
pointing to is very real. I think the passage of the U.S. Korea Free
Trade Agreement puts us in a much stronger position in the region
because we are now in a position where many potential trade part-
ners with much stronger disciplines in areas like intellectual prop-
erty, investment, exchange rates, now will see us as a potential
free trade partner. The Trans-Pacific Partnership discussions that
are underway I think are critically important for that reason.

As we move to build stronger disciplines and stronger trade rela-
tionships with surrounding countries, that is part of the overall
strategy to pull China to where we want to be in terms of intellec-
tual property, market-based exchange rates, a level playing field.
So it is a critically important part of the overall U.S. strategy in
the region.

Mr. DAVIS. I would ask just a follow-up from your perch at
Treasury. You mentioned the challenges that China will be facing
due to demographics, environment, a number of other issues. Let’s
fast-forward to 2030. And I know it is always dangerous to ask peo-
ple to make predictions, but just from a standpoint of we have
plenty in the United States that are pronouncing again the doom
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of America, as was happening in regards to our relationship with
Japan competitively back in the 1980s.

If you would fast-forward 15 or 20 years, what do you think the
rellati%nship looks like if we stay generally on the current paths of
policy?

Ms. BRAINARD. It is, as you said, very risky to project into the
future, but I will say we have our challenges. China has some chal-
lenges. I would far rather have our challenges. I have huge con-
fidence in the resilience of this economy, in the strength of our en-
trepreneurial culture, our innovative capacity, our dynamism, our
ability to adapt.

China, again, while their current growth rate looks enviable, it
is going to need to move to where we want them to be on intellec-
tual property, on market-based exchange rates, on level playing
fields, in order to overcome the very substantial challenges they
face in the coming years.

Mr. DAVIS. Thank you. I yield back, Mr. Chairman.

Chairman CAMP. Thank you.

Mr. Neal is recognized.

Mr. NEAL. Thank you very much, Mr. Chairman.

For our panelists, for those of us, as Mr. Rangel noted, who have
been on focus with this issue for a long time, the question would
be what does Nick Brady, Lloyd Bentsen, Bob Rubin, Paul O’Neill
and Tim Geithner, all have in common? And that is that they have
assured this committee that they could manage the Chinese cur-
rency issue without congressional intervention.

Now, the medical technology industry, they are very concerned
about price controls that the Chinese government has proposed. It
reduces market access for small and medium-sized companies.
China pledged to open its mandatory third-party liability auto in-
surance market to foreign insurers. It talked about it, but haven’t
really made much progress on it. And the United States Inter-
national Trade Commission recently published an important report
on the effects of intellectual property theft on the U.S. economy.

Those numbers are pretty staggering across-the-board in terms of
job loss. In the financial sector, as you know, because of forced
partnerships, they have diminished the enthusiasm that they once
impelled in front of this committee for a normal trading relation-
ship. That enthusiasm that was previously there has caused some
of them to not only retreat, but to leave, because they have found
that the impediments to growth have been so limited.

Actually, I have offered four quick questions there, but I want to
revert to the frustration that my friend, Mr. Tiberi, mentioned a
few moments ago until suggesting that the frustration is really bi-
partisan in nature, and it has been the repeated assurances of suc-
cessive administrations, Democrat and Republican, who have sug-
gested just leave it alone, which raises the suspicion here that the
reason that we have been fairly tepid in our response has been be-
cause they hold an awful lot of American debt.

Would you like to hold forth on those questions?

Mr. MARANTIS. On the trade and investment front, Mr. Neal,
we share the frustration that you have expressed, the bipartisan
frustration. We have got to make more progress in our relationship
with China. It is clear. There are issues that you raise with respect
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to IP, with respect to investment restrictions, with respect to slow
liberalization of the financial services sector, and it is our job to
keep China’s feet to the fire on this, and as Congress is doing,
keeping our feet to the fire to ensure that the commitments that
we tell you we are securing from China we are actually securing
implementation of.

I am not going to sit here and pretend that everything is great
and rosy. It is not. But we are making progress and working with
you. We will continue to do so.

Mr. NEAL. The problem with sovereign capitalism is that if you
suggest that you can only accept a partnership up to 49 percent of
the corporation, the difficulty is that it allows our trading relation-
ship to be diminished because they get all of the best technology
advancements, research and development, and then they control
the outcome. And it causes not only great consternation for Amer-
ican companies, but at the same time, it also limits their ability to
grow in a market that they once believed was the panacea for
n%any ‘(?)f their opportunities. Would you care to comment, either one
of you?

Mr. MARANTIS. Yes. And at the same time, though, I don’t
want to diminish the fact that we are deriving benefit from this re-
lationship, as well, in terms of our exports across the board.

Mr. NEAL. No question. That is not in dispute. But what I heard
Ms. Brainard say that they have allowed their currency to appre-
ciate by seven percent over the last 5 years, a decade, not really
a note of accomplishment, is it?

Ms. BRAINARD. No. Let me just state that China’s currency has
appreciated against the dollar 40 percent over five years, 10 per-
cent

Mr. NEAL. You used the number 7 percent, I thought.

Ms. BRAINARD. Seven percent in nominal terms over the last
15 months; 10 percent adjusted for inflation, which, of course, is
the meaningful measurement. They are moving. Our exports are
growing faster to China than to anywhere else in the world, nearly
twice as fast. The third largest export market. We are seeing
progress. It is not adequate, but we are seeing progress.

And I just have to say, we are up here with you, with your staff,
with your constituents, every day, working on what our priorities
are together as Americans, vis-a-vis our trade partners, in par-
ticular China. We have been working aggressively. We have taken
more enforcement cases. We have taken a 421, which the previous
administration chose not to do. We have a host of trade remedies
across a variety of products that are imported from China, and we
will continue to work very aggressively with you to pursue Amer-
ican interests. We are very committed to doing that.

Mr. NEAL. Thank you, Mr. Chairman.

Chairman CAMP. Thank you. Dr. Boustany is recognized.

Mr. BOUSTANY. Thank you, Mr. Chairman, and thank you both
for being here today.

My home State of Louisiana is a maritime state and we depend
very heavily on trade and exports. In fact, we have gone from
eighth among the 50 States to fourth just in the past year, and
over the past 2 years, we have seen annual growth in exports to
China ranging around 50 to 55 percent. Significant growth. And
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China now is our number one export market and increasingly we
are seeing small businesses, mid-sized firms involved in this.

There has been discussion about whether or not we have the nec-
essary tools in place during the course of this discussion today. One
thing that has not come up except for the chairman’s mention of
it in his opening comments is that of the Bilateral Investment
Treaty and getting a status report on what is going on with this
now. This is clearly an important tool. We know that the EU is,
at least, approaching or in negotiations now with China. China has
some 70 BITs in place now.

What is going on on our end? Secretary Geithner, at the very be-
ginning of the year, testified in front of this committee and empha-
sized that it is a very important piece we need to put in place, and
yet we haven’t heard much back from the administration on this
issue. So could you bring us up-to-date?

Mr. MARANTIS. Sure. As you point out, a high standard BIT
can very much help level the playing field for our investors. Presi-
dent Obama and President Hu, at the summit earlier this year, re-
affirmed their commitment to negotiating a BIT. We have engaged
in six rounds of technical consultations with them. We have not yet
completed our BIT review, and I know that there is frustration
amongst some that

Mr. BOUSTANY. What is the holdup there?

Mr. MARANTIS. There are a variety of things that we are look-
ing at. We want to make sure that the BIT is able to address the
challenges, new challenges that our investors face, including in
markets like China that are dominated by state-owned enterprises.
We are working hard on it and we hope to complete it.

Mr. BOUSTANY. Thank you. Secretary Brainard, do you want to
comment on this?

Ms. BRAINARD. No. I would just say that we have a history of
bilateral investment treaties, advancing the interests of American
workers and companies. Obviously we have enormous interest in
getting high standard protections for Americans in China. The
question, of course, is whether and when China going to be able to
come to the high level of standards that we would want to pursue.
That is, I think, what we have to ascertain before we can really
move forward in a more accelerated pace on the Bilateral Invest-
ment Treaty. We want to make sure it is a good deal for our work-
ers and companies.

Mr. BOUSTANY. Shifting gears, when President Hu was in
Washington, there was a discussion about delinking indigenous in-
novation from government procurement. And I was in China in
April, had conversations with the vice premier there about that
same issue. He said done. We have taken care of it. But my under-
standing is that there has been uneven application of this into the
provinces and so forth.

What kind of progress are we really making with this and what
are our metrics? How are we monitoring it?

Mr. MARANTIS. We are not done, but we are making progress.
The Chinese side made a number of commitments on indigenous
innovation last year, including the one that you mentioned at the
summit last January.
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As Under Secretary Brainard mentioned in her opening testi-
mony, China has repealed already four measures with respect to its
product accreditation system. At the state and the local level, in
some provinces and in some municipalities, they have stopped im-
plementation of measures that are on the books. This is a huge pri-
ority for us in this year’s JCCT to ensure that the commitments
that they made, i.e., getting rid of these measures, are actually im-
plemented.

Mr. BOUSTANY. So looking at the WTO government procure-
ment agreement progress, clearly China is dragging its feet, and I
know that has been a top priority in these discussions. So work
continues, I suppose.

Mr. MARANTIS. Yes. And again, as Under Secretary Brainard
mentioned, this was a big priority for us in the S&ED and in the
JCCT. We expect by the end of this year, as President Hu com-
mitted to President Obama, that China will submit a revised offer
that will include, for the first time, coverage of sub-central entities,
which will be an important advance.

Mr. BOUSTANY. Do we expect that by the end of the year from
China?

Mr. MARANTIS. We do.

Mr. BOUSTANY. Thank you. I yield back.

Chairman CAMP. Thank you.

Mr. Becerra is mention recognized.

Mr. BECERRA. Thank you, Mr. Chairman. Thank you very
much for being here.

Let me make sure we are clear on what we are talking about
with regard to currency manipulation. There are three major issues
that I can tell from a country manipulating its currency to its ad-
vantage. One, it artificially raises the prices of our exports to that
market, in this case, we are talking China; two, it suppresses the
prices of Chinese imports into the United States; and, three, that
manipulation of their currency places U.S. exporters at a very com-
petitive disadvantage vis-a-vis Chinese exporters into other country
markets.

So, whether it is unfair competition of Chinese imports coming
in looking like a cheaper product because of the currency down-
grade, or whether it is our products to China costing more because
the currency in China is valued at less, or whether it is our Amer-
ican companies trying to compete with Chinese exporters in an-
other country, in either case we lose.

So would either of you disagree with those three points that I
just raised with regard to the issue of currency manipulation?

Ms. BRAINARD. Let me just——

Mr. BECERRA. And I don’t want a treatise. I just want to know
if you agree that those are three distorting effects of currency ma-
nipulation?

Ms. BRAINARD. Let me just say that China’s exchange rate has
appreciated against the dollar over the last 15 months more much
rapidly than it has against any other country in the world, I think
in part, because——

Mr. BECERRA. Ms. Brainard, I understand that point. I am just
trying to find out if the problems with currency manipulation are
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aﬁ I have just stated. Maybe there are others, but I have noted
three

Ms. BRAINARD. I think when we look at misalignment of the
exchange rate, failure to

Mr. BECERRA. Let me move on to a different question if you are
not going to answer that one. I am just trying to find out if you
disagree that the problems with manipulating currency causes us
issues because the country that is doing the manipulation is taking
advantage of an artificially suppressed currency value. Okay.

The issue becomes one of whether we are willing to take action.
Some have raised the specter of a trade war, that, oh my goodness,
if we were to try to take some concerted steps to stop China from
manipulating its currency, which, by the way, a recent survey of
economists said, 96 percent of them said that they believe that
China was indeed suppressing its currency’s value, but that this
trade war might damage us. On the other hand, there is some, and
I agree with these folks, who say we already see a trade war un-
derway, and it is a one-sided trade war where only one side is
fighting, and that is the Chinese.

I don’t blame the Chinese. They are doing everything they can
as aggressively as they can to help make their country prosperous,
and to the degree that any country lets them, that is that other
country’s fault. I don’t blame the Chinese for trying to lift them-
selves up. They should go to it as best they think. But if there are
rules out there in the world, and if we are abiding by those rules,
we should try to make sure that we fight on the same terms, to
make them abide by those rules.

Another point. If an American wishes to buy a toy for his or her
child in this country and it cost a few extra cents more to buy that
toy because we have asked China to live by the rules, or we forced
China to live by the rules, I think that is actually pretty good, be-
cause the chances are we may see a few more of those toys or cups
or whatever else it might be with a label that says “made in Amer-
ica,” because these days, most of those things aren’t made in Amer-
ica, and unfortunately, some 1 to 2 million Americans the esti-
mates will tell us that don’t have their jobs today because of Chi-
na’s currency manipulation.

Now, is it true that China exports four times as much to us as
we export to them, Ambassador?

Mr. MARANTIS. Our trade deficit with China is $273 billion.
Last year we exported roughly $92 billion, and I don’t have the
number in front of me of what China—I think they exported $65
billion to us.

Mr. BECERRA. So almost a four to one advantage that the Chi-
nese have over the U.S. when it comes to exports. Now, if the Chi-
nese were to say if you want to engage in a trade war, we are going
to go at it, they stand to lose four times as much as we do, because
they send four times as much to us as we send to them. I doubt
that they are going to want to engage in a war when they stand
to lose four times as much as we do.

So the bottom line is, we have got the Senate which took a 63—
35 vote to support legislation to deal with currency manipulation,
we have a House where a majority of the members have supported
the legislation that can’t get through the House, and it is time that
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we do something. So it is either do nothing or do something, and
I think members here are saying let’s do something. So we appre-
ciate your being here and look forward to having something passed
through.

Chairman CAMP. Before I go to Mr. Roskam, I just have one
question, Mrs. Brainard. On October 15, the Treasury Department
was scheduled to submit its biennial report on China’s currency to
the Congress, but it did not. When can we expect that report?

Ms. BRAINARD. We issued the last report mid-May, and we
postponed the report, as you know, because we are engaged in a
series of very important summits where we will have an oppor-
tunity, the President will have an opportunity to continue to press
this issue with President Hu. So we want to give those processes
a chance to move forward, in particular, G-20, APEC and East
Asia Summit, which go through the middle of November.

Chairman CAMP. The middle of November. Thank you. Mr.
Roskam is recognized for 5 minutes.

Mr. ROSKAM. Thank you, Mr. Chairman.

Mr. Chairman, I am going to resist the temptation to yield my
time to Mr. Rangel, although I think he was pretty well articu-
lating the frustrations that members on both sides of the aisle are
feeling that issue. I don’t know if I am going to get to a question,
so relax, and if my voice goes up at end it will be a question, but
maybe more of a statement.

But it seems to me that we are really dealing with a nation,
China, that from an economic point of view, is predatory and they
are operating in their interests. Mr. Becerra a minute ago said that
he understood their motivations. But it is predatory and it is game-
on in terms of how they are approaching this.

I have got a situation—we have talked at length so far about cur-
rency manipulation. I have a manufacturer in suburban Chicago,
Fellowes Manufacturer, the manufacturer of bankers boxes and
shredding equipment and so forth, that has been through a shame-
ful nightmare. It is like the wild west from an intellectual property
point of view, highly manipulated. The Chinese officials have been
yea-yeaing American official also for months and months and
months, and Fellowes Manufacturing is really no better off than it
was today.

I was with Congressman Smith earlier this year, along with Con-
gressman Sensenbrenner and Congressman Rush, and we were in
West Africa, and one of the things that became clear to us, and
particularly to me, was the way in which the Chinese are pursuing
natural resources around the world. Not going in with the best in-
terests of other nations oftentimes the way the West does. Instead,
going in to grab hold and to control and to manipulate natural re-
sources in complicity with governments that are doing shameful
things in some cases, not in West Africa, but in other venues
around the world.

So I think that there is a couple of things that we need to do.
One is we need to have clear relationships with our allies. One
would be to move forward, and we have not talked about this
today, but the nature of the security relationship with Taiwan, for
example. We need to be sending a very strong signal that the F—
16-CD sales should move forward. The administration hasn’t
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agreed on that. But I think that this is an area where we send a
very clear, strong message that tells China what? It tells China we
going to stand with our friends. We are not going to create ambi-
guity with long-time strategic allies in the region.

I think another thing that we can do, and you alluded to this a
minute ago and we have different views on how to do this, but the
deficit issue is massive. Mr. Johnson mentioned this in his opening
remarks. I sat last year with a South Korean official, one of their
legislative leaders. I had a very lengthy conversation. At the end
of the conversation I said, what advice would you give to the
United States as we interact with China? You have been living in
a relationship with China on the Korean peninsula for centuries
and centuries and centuries. What advice would you give? And
with no sense of irony, this South Korean official said, and I am
paraphrasing, well, Congressman, the first thing I would do is I
would stop borrowing their money. That is for sure.

So I think we create this vulnerability where 47 percent of our
debt is held by foreign interests, and the Chinese are playing a
very, very big role there. And I think there is things that we can
do proactively to take on this threat.

So, getting towards a question, I suppose, and that is this: Chair-
man Camp mentioned earlier some of the economic components to
the intellectual property issues, and Mr. McDermott alluded to this
a minute ago when he talked about Microsoft.

Microsoft’'s CEO came in to see me several months ago basically
laying out the same thing, and these numbers are staggering. The
U.S. International Trade Commission recently conducted an anal-
ysis that would determine the economic impact of IP protection in
China if it were done the same as we do it in the U.S. It would
increase sales by $21 billion and it would create 2.1 million jobs.
Now, think about that. 2.1 million jobs in the U.S. created if China
simply honored the same commitments that we have.

What is the metric by which the administration is figuring
whether it is succeeding or failing? Well, you can’t answer that, be-
cause I used up all of your time. Maybe we could continue this ex-
change, because I think it is very important.

Thank you, Mr. Chairman.

Chairman CAMP. Thank you.

Mr. Thompson is recognized.

Mr. THOMPSON. Thank you, Mr. Chairman. Thank you for hav-
ing the hearing and thank you to both witnesses for being here.

I am interested, Ambassador, specifically on some agricultural
issues that are happening in this unlevel playing field relationship
we have with the Chinese. A lot of ag goods face some pretty stiff
barriers, arbitrary bans, ever-changing safety measures. Wine, in
particular, which is very important to my State and my district,
they face a 14 percent tariff for bottled wine, a 20 percent tariff on
bulk, and that is on top of a 10 percent consumption tax and a 17
percent value added tax. So you add this all up, and it is about a
50 to 60 percent hit to the wine industry.

In addition to that, these guys are still involved in some pretty
dishonest practices. They continue to use this “Nava Valley” label.
About every week I get complaints from people where they have
some sort of California designation on their wine labels. They drain
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California wine bottles and refill them with their wine. They take
our bulk wine and water it down with wine that they have.

Now, I know you just got back from a round of trying to nego-
tiate some better dealings with the beef guys. And I want to know
what you are going to do to help improve all of the ag trade issues,
specifically wine, and what are you going to do to get them to quit
violating the law and ignoring of the rules that are in place. And
I am talking about this wine stuff that I have talked to you guys
about, I have talked to the past administration about, and it just
seems to be getting worse all the time.

Mr. MARANTIS. Thanks, Mr. Thompson. Agriculture is an inter-
esting story. On the one hand, our exports are growing phenome-
nally. China has just become our number one export market.

Mr. THOMPSON. I am not interested. We can stipulate all that.
We covered it in the past. I am talking about specifically these
issues.

Mr. MARANTIS. We have serious problems with China on agri-
culture, on sanitary and phytosanitary measures, and on opaque,
non-transparent measures put in place that either block our ex-
ports or somehow tamper with them.

Ambassador Siddiqui, who is my colleague at USTR, the chief ag-
riculture negotiator, and USDA’s Acting Under Secretary Michael
Scuse were in Beijing last week to go through the range of issues
that we have with China on the agriculture front. I will get back
to you to let you know on the wine issues specifically that you
raised on where we are with them.

Mr. THOMPSON. Please do. I would like to know specifically
about those two issues. One of them is just a blatant violation of
the rules and the law, and I would like to know how we are going
to monitor this and make sure it stops, because it has been an on-
going issue. It is not just with this administration, but with the
past administration as well.

The other question I have is the solar industry in this country
has just filed an illegal subsidies case against China. They are sell-
ing solar cells here at below market prices, and I am told it is be-
cause of very, very lucrative Chinese grants, discounted raw mate-
rials, discounted costs on prices on land, power, water and export
assistance levels that are far beyond what the WTO allows. And
this is technology that we developed and invented here in our coun-
try, and yet we are just getting overrun by Chinese imports. Our
American businesses and our renewable energy industry is going to
do nothing but suffer under the weight of this very unfair and
weighted practice.

What can we do to deal with this and what are the pro specs of
this case moving forward?

Mr. MARANTIS. On green subsidies specifically, I think one of
the problems we are having is lack of transparency in being able
to actually know what specific kinds of subsidies China is pro-
viding. That is why at the WTO, earlier this month, we filed a
counter-notification to basically call China out on over 200 sub-
sidies that it is providing, many of which are in the green tech-
nology sector. That will help us to be able to assess the legality,
the WTO consistency, of these measures, and help determine what
steps we should take to address these very real problems.
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Mr. THOMPSON. And you will keep the committee posted so we
know what we can do, because this is an emerging technology that
is really important in getting our economy going and we really
need to take whatever efforts we can to make sure this is resolved.

Mr. MARANTIS. Absolutely, Mr. Thompson.

Chairman CAMP. Thank you. Mr. Gerlach is recognized.

Mr. GERLACH. Thank you, Mr. Chairman.

Ambassador, going through your testimony, I wanted to really
ask you a few more specific questions based on what you have in
here, and you were very good about outlining what you call five key
challenges to our trade relationship with China, including intellec-
tual property theft, indigenous innovation policy problems, China’s
subsidies of their industries, the Chinese ban on foreign investment
for state-owned enterprises, and barriers to ag imports. All of those
are very important problems we have.

How are you measuring the frequency or the quantity or the
number of unfair trading activities in those various areas over a
specifgc period of time? How are you measuring that in all of those
areas?

Mr. MARANTIS. The way we measure it is really in consultation
with you all as well as our stakeholders, who will help us identify
and prioritize the problems that they are facing in the variety of
baskets.

Mr. GERLACH. Do you get individual complaints? Can a com-
pany that faces some problem or some barrier fill out a form at
your office complaining about a certain problem they have experi-
enced, and do you collect those complaints, and if so, how do you
investigate the validity of those complaints?

Mr. MARANTIS. It is done in close cooperation with other agen-
cies. Companies, SMEs, labor unions, business associations will
raise problems with us, with the Commerce Department, with the
Treasury Department, and we will work together on an interagency
basis to be able to identify the specific issue and then determine
what are our best steps to do so.

Mr. GERLACH. How many complaints or problems have been
identified to date relative to intellectual property?

Mr. MARANTIS. There are a lot.

Mr. GERLACH. How many? 100? 1,000?

Mr. MARANTIS. I would say they would fall into five categories:
software legalization, Internet piracy, counterfeiting, trade secrets,
and then there is sort of the basket of other—that mainly our IP
complaints will fit into.

Mr. GERLACH. And how many of those would you estimate exist
in terms of complaints, all those total?

Mr. MARANTIS. How many specifically?

Mr. GERLACH. Yes.

Mr. MARANTIS. I don’t know, Mr. Gerlach. A lot. There are
really serious concerns in each one of those areas. On trade se-
crets——

Mr. GERLACH. You certainly may not be prepared with a spe-
cific number and I appreciate that. Can you give me a ballpark es-
timate? More than five, more than 100, more than 1,000? How
many of those kind of complaints, intellectual property, are out
there?
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Mr. MARANTIS. Oh, I think again it will range, as for the dif-
ferent problem, on the software side, there are huge problems with
respect to piracy. On the trade secret side, we have heard

Mr.9 GERLACH. How about how many? Can you estimate how
many?

Mr. MARANTIS. I would say upwards of 50.

Mr. GERLACH. How about in the indigenous innovation policy
category?

Mr. MARANTIS. The indigenous innovation policy category, the
good news there is that we have rolled back a lot of the new prob-
lems, and the new problem that is coming up in indigenous innova-
tion that we really need to address this year is with respect to elec-
tric cars.

Mr. GERLACH. Okay. How about in their subsidy policies and
in their ban of foreign investment and in the agricultural import
area. How many problems are existing that you are investigating
and trying to get a handle on?

Mr. MARANTIS. Sure. On subsidies, our counter-notification
identified 200-plus subsidies that we want more information on
from the Chinese to determine what our next step should be. On
agriculture, the key problems that we face are in the area, I would
say, of beef, pork, poultry

Mr. GERLACH. California wine.

Mr. MARANTIS. Apples, strawberries, wine.

Mr. GERLACH. The reason I asked for some broad estimate of
all this, because I also notice in your testimony that to date we
have only, as a country, brought 12 complaints, WTO complaints
against China, and all of these complaints being raised, from Mem-
bers of Congress to those in the private sector, to all the work you
are 1(})oing in your agency and all the other agencies, a total of 12,
total?

Mr. MARANTIS. The WTO is one way that we resolve problems.
We also resolve a vast amount of problems through the JCCT and
the S&ED. So there are different tools that we use depending on
what the problem is. In the WTO, our disputes that we have filed
usually go at strategic and systemic issues, but we also try to solve
thCeCnitty-gritty problems that our businesses will have through the
JCCT.

Mr. GERLACH. Well, you are making efforts obviously to do
that, but it sounds as if those efforts may not be as productive as
they ought to be when you continue to get the number of complains
that you get. And then ultimately to really bring this to a high
level of adjudication in the WTO, our country has only filed 12
complaints since that organization was founded. It doesn’t seem
like a lot of aggressive action on our part.

Chairman CAMP. Thank you.

Mr. Pascrell is recognized.

Mr. PASCRELL. Thank you, Mr. Chairman.

Mr. Chairman, it has become quite obvious if you listen to both
sides of the aisle that we are pretty much in agreement. Just check
the questions that have been asked. I want to identify myself and
associate myself with the gentleman from Pennsylvania who just
asked his questions. It is pretty difficult to get answers. But it was
no different 10 years ago, 8 years ago, 6 years ago on these issues.
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So if you keep it up in the air, you don’t know the specific answer,
nobody knows what is really going on.

But I think we can conclude, I don’t think this is hyperbole, and
I want to thank the panelists for being here today, that we have
become China apologists. And I remember the issue when I first
came into the Congress when Chris Smith, my brother from New
Jersey, a Republican, was pursuing the path of intolerance of reli-
gious differences in China. Some people paid attention. Some peo-
ple did not. Administrations on both sides were a little reluctant
to be difficult or tough, say a lot of tough words. But as you pointed
out in your questioning, action is more important.

Secondly, I think that both sides of the aisle also, and correct me
if I am wrong, believe that we need to reestablish Article I, Section
8. The rush to get into free trade agreements has minimized the
power of the House of Representatives, not only the Ways and
Means Committee, but it has minimized our power in trade deals.
It is interesting when you see people who want to be fundamental-
ists about the Constitution of the United States, when it comes to
trade, all of a sudden they have amnesia, or maybe something else.

So this is serious. This is a very important problem. We are deal-
ing with a county that subsidizes many of its industries.

Last evening, last evening, Mr. Marantis, a friend of mine who
is in the marble business in New Jersey, Paterson, New Jersey, one
T, called me and said something that he had told me at least 10
times in the last 6 or 7 years, and that is that he can no longer
survive in his business. He can no longer compete with China. He
has a good product. He tried everything possible. So what I have
concluded, and maybe I am wrong, maybe I am right, it doesn’t
matter who the President is, not only doesn’t the Congress control
trade agreements, the President doesn’t control trade agreements.

It is very interesting in the Chamber of Commerce, and my
Chambers of Commerce and I get along very well, they are making
the decisions about the big cats, and those small businesses which
are across the landscape of the greatest country of the world have
suffered the consequences. Suffered.

In fact, the trade deficit, I have heard you both say, things are
getting better. Well, we had, in August, a $29 billion trade deficit,
the highest we have ever had. And if you go back to testimony in
the past, you will hear the same kind of things, things are getting
better. Things are getting wonderful. We are making changes. That
is all we have heard. Our trade deficit with China has ballooned
from $84 billion in 2001 to $278 billion, and we are losing jobs con-
tinually.

Now, this idea about getting our product into China sounds won-
derful, but if you don’t change the currency and keep up with the
times, it means nothing. And you were asked specifically from peo-
ple from both sides of the aisle specific questions, and all I heard
was “I share your frustration.”

I am not frustrated, I want you to know that, and you are not
going to get me frustrated. We are out of excuses. We haven’t sent
this legislation, we haven’t sent that legislation to the President.

Let me ask you this question, Ms. Brainard—Dr. Brainard—I am
sorry. How fast do you believe our exports to China could have
grown had Chinese consumers, Chinese consumers, had the in-
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creased international purchasing power that would come with an
accurately valued currency? I want to hear this. Or do you simply
want to say you share my frustration? I don’t have any frustration.
I asked a question.

Mr. HERGER [presiding]. The gentleman’s time has expired, but
I would request if the Under Secretary could respond in writing to
the gentleman?

Ms. BERKLEY. Mr. Chairman, are we down to 3 minutes apiece?

Mr. HERGER. No, we are at 5 minutes, and I think the gentle-
man’s time went about 25 seconds over.

Mr. PASCRELL. I was just asking could I get a response?

Mr. HERGER. Could you respond in writing to the gentleman
and to the committee, please.

Mr. PASCRELL. She can’t tell us verbally?

Mr. HERGER. Pardon?

Mr. PASCRELL. She can’t respond now?

Mr. HERGER. Each one of us has 5 minutes, and you went about
5 minutes and 20 seconds. So we are trying to hold it down so each
member having the same amount of time.

The gentleman, Mr. Buchanan, is recognized for 5 minutes.

Mr. BUCHANAN. I want to thank Chairman Camp and our wit-
nesses for being here today.

I represent Florida, and we are very, very excited in Florida
about the past three trade agreements. There might be some ques-
tion—it was bipartisan, but there might be some people that feel
it was fair. In general, looking at it myself and obviously in Flor-
ida, a lot of people thought they were pretty fair in terms of what
each country exported to each other. I think there is just a general
feeling, I have seen it for a lot of years. I was in China back 6—
7 years ago, in Beijing, but there is just a general feeling, that
sensei of free trade, but it is not fair. It is not just here on the
panel.

I have been in business 30 years. I have heard it from a lot of
businesses all over the country. I did a town hall, my last town hall
a couple of days ago, and it gets brought up. This sense of there
is not the fairness, that we are being played as a country, a lot of
people feel that strong about it, and I think it is something we
have to get a lot tougher on.

We touched on the idea of intellectual properties, and someone
made that point, and that is what I was going to say. I was there
with the U.S. Chamber, the CEO at the time, he is still CEO today,
and we were there 7 or 8 years ago. We were talking about intellec-
tual property back then and it was gigantic problem. So this isn’t
a Democratic administration or a Republican, we just have not
done a very good job, in general, of getting this thing where it gets
some sense of fairness.

I can just tell you, it is not, like I said, just the business commu-
nity or just Members of Congress. Everybody sees it other than we
just don’t seem to deal with it and take any action. And as I men-
tioned, my colleague mentioned earlier, if we were able to equalize
that a little bit just on the intellectual properties, we are talking
about 2 million more jobs in America, and I think the number is
$67 billion additional in exports in terms of the report that came
out of The New York Times.
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One question that got brought up, and I don’t know if it was an-
swered, because I remember leaving that room and as an Amer-
ican, I really didn’t feel very good about when we were pressing
them on some of the issues that got brought up today, intellectual
property and other things. We were with the vice premier in China
at the time, and someone looked out as we were walking out, we
were pressing them pretty good on behalf of the U.S. Chamber and
the business community, and he said, well, we are buying your
debt.

And I guess one of the questions I have is how much of a factor
is the fact that we owe $1.6 trillion to the Chinese in terms of our
ability to get tougher on some of these issues? I know you touched
on it, but I would like to hear it from Madam Secretary, your feel-
ing. As this debt continues to grow there and become a bigger con-
cern, how much of a problem is that in terms of negotiating with
the Chinese? We can start with you, Madam Secretary.

Ms. BRAINARD. Let me just say, we are pursuing our strong in-
terest in a faster rate of appreciation exchange rate in a very clear
eyed and direct manner and will continue to do so.

Our Treasury securities, very attractive to holders in this coun-
try, holders all around the world. As you know, deepest, most lig-
uid financial markets in the world. And, you know, over the me-
dium term, obviously as a country, we are going to face this chal-
lenge that we need to start grappling with now of living within our
means and seeing our debt-to-GDP fall. And that is why the Presi-
dent has put forward some proposals. We have the supercommittee
meeting right now to come forward with some proposals on a bipar-
tisan—those are absolutely critical things to do.

Mr. BUCHANAN. Let me ask you, because we are limited on
time. Ambassador, would you like to add? How much of a factor is
that? Does that impede our ability to get tougher on negotiation
and get the sense of fairness? How big of a factor do we owe to the
Chinese $1.6 trillion?

Mr. MARANTIS. Mr. Buchanan, enforcement is our number one
priority. The concerns are broad, and I know that there is tremen-
dous frustration on this committee. We share it as well. We do ev-
erything that we can with the tools that we have in front of us to
address the challenges. The challenges in IP, as you point out, are
vast. Yes, we are making progress. No, it is not enough. We have
got to continue pushing and pushing and pushing at every level,
and we will continue to do so.

Mr. BUCHANAN. And Madam Secretary, what can the Congress
do to help you be more successful quicker? I think that a lot of peo-
ple just feel like there is not enough progress being made. These
deficits continue to skyrocket. Everybody is concerned about that.
And I guess my time has expired. I yield back.

Mr. HERGER. Mr. Blumenauer is recognized for 5 minutes.

Mr. BLUMENAUER. Thank you very much, Mr. Chairman.

Your words are echoing in my ears. I love the fact that enforce-
ment is your number one priority. That is, in fact, why I supported
putting China in the WTO so that we would be able to actually
fight to have a level playing field.

Now, I must admit that I am mystified that we are still—your
answer to my friend Mr. Stark’s question about how we are ship-
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ping hundreds of millions of dollars of business to the Chinese, that
they are able to use, evidently, the procurement regime when they
are not a signatory.

Now, can you tell me exactly why we have to give them special
rights when they are not a signatory to the agreement? Which, if
memory serves me correctly, they promised to promptly ratify. Why
do we have to give reciprocity when they are not doing what they
said they would do?

Mr. MARANTIS. You are correct, Mr. Blumenauer. We do not
have obligation towards China with respect to government procure-
ment. And we won’t until they join the government procurement
agreement. It is in our interest that they join it as quickly as pos-
sible so that they don’t discriminate against us and we have access
to their huge procurement market. But no, we don’t have obliga-
tions.

Mr. BLUMENAUER. So we could deny them contracts like the
Bay Bridge?

Mr. MARANTIS. Again, we don’t have obligations to China. We
don’t have a nondiscrimination obligations to China for government
procurement.

Mr. BLUMENAUER. I would like to just have, if I could, some
sort of written assessment of where exactly we are in this drama
that has been going on for years which they promised they would
do, and then get a sense of what we could do to just deny them
access to government projects unless and until they are a signa-
tory. But since I am a little slow on the uptake on this, I would
benefit by having that in writing.

Mr. MARANTIS. We will get that for you, Mr. Blumenauer.
China promised in 2001 that they would join the government pro-
curement agreement as soon as possible. It is 10 years later. We
are still waiting for China’s second revised offer, which it promised
by the end of the year. We have to get its accession to the govern-
ment procurement agreement right, and that means coverage of
sub-central entities and——

Mr. BLUMENAUER. I am looking for it in writing. What I would
like to have in there is what prevents, or how can we deny them
access to government procurement in this country unless and until
they do what they said they would do 10 years ago.

Ms. BRAINARD. Can I just note that, as I was saying earlier,
under the Buy American provisions in the American Recovery Act,
in fact, they were not eligible because they are not signatories. I
think that the bridge in question was built without Federal funds,
and that explains the difference there. But we will look into that
and get you specifics on that. But under Buy America, because they
are not signatories, they are disadvantaged. There is no reciprocity
there.

Mr. BLUMENAUER. The bridge in question is linked to Federal
investments. And I think we ought to look a little more broadly at
who benefits and who loses from this so that we don’t have some
people at the local level doing things on the cheap that actually dis-
advantages American workers and ultimately disadvantages China
because everybody is going to be better off if we play under the
rules.
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But I would like to turn to one other area because we are watch-
ing an awful lot of effort—I mean, would identify very strongly
with my friend Mr. Thompson’s observations about the solar indus-
try. But there is one area that I am particularly interested in pur-
suing, and that is how we give you appropriate resources so it
doesn’t fall to an individual union or business to do something that
appears to me to be the responsibility of government to make sure
that our trade laws are enforced. I noticed with interest an amend-
ment that added a little bit of money to help do that. But can you
give me a sense of what do we need to do so that you can, in fact,
have the resources and we don’t put this burden on a union for a
company?

Mr. MARANTIS. Thanks, Mr. Blumenauer. You are absolutely
right. We need to make sure that we have adequate resources to
address the really tough challenges that we face in China. I think
the President’s budget reflects that. And what we do, as you know,
small little USTR is we work to leverage our resources with other
agencies. We work very closely with the State Department, with
the Treasury Department, with the USDA, with the Department of
Commerce, to try to maximize our ability to solve problems for
America’s workers, service providers, farmers, ranchers et cetera.

Mr. BLUMENAUER. Thank you, Mr. Chairman. This is one area
that I hope the committee’s oversight could extend to make sure—
you know, the notion that it is a little, tiny USTR. Well, the Fed-
eral Government is bigger than any company or union. And I think
we need to make sure that the resources are there to make sure
that these trade laws are in place.

Mr. HERGER. I thank the gentleman. The gentlelady from Kan-
sas, Ms. Jenkins, is recognized for 5 minutes.

Ms. JENKINS. Thank you Mr. Chair. And I thank Chairman
Camp for having you all in today. Thanks for being here.

Currently there is a 50 percent cap on foreign ownership and life
insurance in China. Life insurers. Though the cap is not incon-
sistent with China’s WTO commitments, by lifting the foreign di-
rect investment cap, companies can more easily bring in capital to
hire workers, deploy world-class service platforms, and invest in
Chinese capital markets. Lifting a cap also would allow foreign in-
surers to increase their capital in a life insurer in China, even if
a Chinese partner were not in a position to increase its own cap-
ital.

Has the Chinese Government shown any sign that they would be
willing to raise the FDI cap in life insurance? And is lifting that
cap a priority for the U.S. Government?

Mr. MARANTIS. Thank you for raising that. We are frustrated
with the remaining restrictions that China imposes in the foreign
investor sector. Insurance is one important area. China recently
issued its foreign investment catalog, and we were very dis-
appointed that it didn’t go farther in lifting many of these restric-
tions. We work together in the context of our investment forum
with China. We have an insurance dialogue with China and we
have our JCCT where we push exactly the issues, Ms. Jenkins,
that you raised so that we can make progress.

Ms. JENKINS. Thank you. Madam Secretary?
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Ms. BRAINARD. I would just say that life insurance is one par-
ticularly egregious example. Of course, you are right, that this is
their WTO commitment. But we are pushing them across financial
services to go beyond their WTO commitments. And you know, they
have said that they want to open up their services sector, expand
it. We have the strongest, most competitive financial services insur-
ance providers in the world. And so we are going to keep pushing
really hard on these equity caps.

Ms. JENKINS. Thank you. Along that same line, at the conclu-
sion of the Strategic and Economic Dialogue back in May, China
pledged to study and push forward the opening of the mandatory
third-party liability auto insurance market. And despite this public
commitment, we have heard nothing about the issue since the
S&ED. As you know, China is now the world’s largest automobile
market. Liability insurance for drivers is mandated, but it remains
closed to non?Chinese companies. What steps have the Chinese
taken towards fulfilling this commitment? And what metrics is the
U.S. Government using to evaluate this process?

Ms. BRAINARD. The press reporting is that the China Insurance
Regulatory Commission has actually put forward a proposal to fol-
low through on that commitment to the State Council. We haven’t
seen it yet. We are obviously going to follow up and try to get a
copy of that as soon as we can. But we will continue to raise it in
every bilateral discussion we have. And obviously, this will be
prominent also in the JCCT.

Ms. JENKINS. Okay. And China’s 12th 5-year plan calls for a 4
percent growth in services GDP over 5 years to 47 percent of the
total GDP. Mr. Ambassador, I think you mentioned that; however,
in China’s draft foreign investment catalog, there was very little in
the way of service investment liberalization. Of the 32 industries
listed in that encouraged catalog, only three are directly related to
investment in services. And a few aspects of those services indus-
tries included in the encouraged list are new to the 2011 catalog
from the previous 2007 catalog.

Recognizing that U.S. economic growth and domestic job growth
rely in significant measure on access to key international service
markets, including China’s, what can the U.S. Government do to
encourage China to permit more U.S. investment in its domestic
services industry?

Mr. MARANTIS. One of the positives in their revised catalog was
their lifting of ownership restrictions for hospital and clinics. And
that was a big advance. But they have not gone nearly as far as
we want them to go in the area of service sector liberalization. It
is an important priority for us across sectors, whether it is finan-
cial services, express delivery, or telecom. This is one of the issues,
one of the many issues, that we continue to press for more
progress—both on the ability of our service suppliers to supply
services from here to China, as well as our service suppliers to be
able to invest in China with a majority-owned ownership structure
that supplies services in that market.

Ms. JENKINS. Thank you. I yield back.

Mr. HERGER. The gentlelady from Nevada, Ms. Berkley, is rec-
ognized for 5 minutes.
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Ms. BERKLEY. Thank you, Mr. Chairman. And thank you both
for being here. We appreciate it. The unemployed workers in my
State of Nevada can’t afford for Washington to continue to sit on
its hands, especially in the face of the illegal trade tactics of the
Chinese government. This is fairly simple to me. The unfair prac-
tices of the Chinese government are cheating American workers
out of their jobs. Since 2001, just by the manipulation of their cur-
rency, that has cost approximately $2.8 million American jobs. In
my home State of Nevada, who has been hit particularly hard by
our economic recession, we have lost nearly 15,000 jobs due to the
Chinese currency manipulation. That is unacceptable. My State
has the highest unemployment rate in the Nation.

Every day, I hear from people who say they have never missed
a day of work in their lives, yet they have lost their jobs and now
they are losing their homes and they are looking to us for help.
They need our country’s leaders to focus every day on job creation
and getting the economy back on track. That means to me that we
have to fight against policies that continue to shift good-paying
American jobs overseas, that continue to harm our American work-
ers. I call on our leadership in Congress to drop its opposition to
closing taxpayer-funded loopholes that encourage corporations to
ship American jobs overseas. That is not enough. We all need to
fight the Chinese government’s unfair tactics that are cheating
American workers out of their jobs.

The Chinese government is not just supporting their Chinese
businesses. They own them. They are them. And they are manipu-
lating their currency to help the companies that they control to the
extreme disadvantage of American corporations and businesses.
The idea that we are somehow afraid of a trade war with the Chi-
nese is a joke to me. We are already in a trade war with the Chi-
nese, and I am afraid that we are losing this war. We need to stand
up on behalf of the unemployed workers in Nevada and the Nation
as a whole and say, Enough is enough. We can’t do this anymore.
You can’t do this anymore. And this is why I urge the Congress
and our administration, who you are here representing, to change
course, stand up to the Chinese government on behalf of American
workers and American businesses. I think we need to stop wor-
rying about what the Chinese government’s reaction is going to be,
stop standing up for the Chinese government, and start fighting to
create jobs for American workers here and home.

The U.S. has lost $23 billion, estimated, on pirated software and
intellectual property theft on counterfeit products by the Chinese.
We have lost countless billions more on their currency manipula-
tion and countless billions more on trade distorting measures that
are not contained in the other two. You said earlier that you are
using all of the tools available to you to fight for American workers,
to fight for our economy, to stand up to the Chinese. I think there
is a common belief that we are not doing enough. What tools do
you need from us that can help you, that can add to your arsenal
so that you can protect our economy and the American workers and
businesses from the overt illegal tactics of the Chinese govern-
ment? What can we do to help you to help us?
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Mr. MARANTIS. Thank you. Let me give you a really concrete
example of one of the tools that we have and how we have used
it.

Ms. BERKLEY. No. I want to know what we can do to give you
more tools that you can use to actually do the job.

Mr. MARANTIS. I think the cooperation that we have—this
hearing is an example of something that is very important. It is
very important for our counterparts in China to hear that Congress
and the administration are working hand in hand to address the
concerns, whether it is on IP, whether it is on subsidization. Often-
times I think that our counterparts don’t—they don’t see the fact
that the Congress and the administration have to work in very
close consultation and cooperation to actually make progress. And
that is why we are here today and that is why we appreciate that
you are having this hearing today, because it is important also for
our Chinese counterparts to hear your concerns so that when we
are in front of them, we are doing it on behalf of you.

Ms. BERKLEY. With all due respect, Mr. Ambassador, I have
been here in Congress 13 years. For a number of those years and
in this very hearing room, they have heard us loud and clear. I
think at this point, they think talk is cheap and that we are not
going to enforce appropriate trade policies and rules. What do you
need from us to make them listen and understand that we mean
business? And that is why I like that Senate bill.

Mr. HERGER. The gentlelady’s time has expired. Mr. Paulsen is
recognized for 5 minutes.

Mr. PAULSEN. Thank you. And thank you for being here to tes-
tify and answer questions.

I just want to follow up a little bit on the line of questioning we
have already had. We know China is the third largest export mar-
ket. That is where the opportunities are for American companies
to do well. But it is pretty clear that the Chinese government is
not taking seriously its responsibility of trade freely and trade fair-
ly. And it is our hardworking American innovators that cannot
make the most of the opportunities to engage in the opportunity in
China to trade because of these regulatory obstacles, the subsidies,
the IP protection rights that are not protected, indigenous innova-
tion, the service sector restrictions, the currency misalignment, and
on and on and on.

I do have a question that is directed at the medical device indus-
try. The medical device industry is very concerned about the price
controls that are being proposed by the Chinese government. And
this is an industry where we are still a net exporter, where there
is a lot of innovation happening here in the United States. And
what do you view the actions that we will take to make sure that
we will stave off, I guess, the Chinese government’s proposal in
this area that is going to strictly control the pricing of imported
medical devices? This includes devices that are manufactured and
invented and made here in the United States. Especially since
these same devices in China would be subject to less stringent
price controls under this proposed policy. Mr. Ambassador.

Mr. MARANTIS. Thanks, Mr. Paulsen. We have two, I think, se-
rious issues on the medical device front. You raise one and that is
price controls. Over the past number of years, China has been
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poised to impose price controls on medical devices. We have been
successful over the past 5 years in staving them off. In August,
China released a proposal that suggested that it will soon imple-
ment price controls in the sector. We are working very hard to en-
courage the Chinese government to put a pause on that so that
they don’t do so. The other issue that we are working on in the
medical device sector has to do with redundant regulatory require-
ments. Right now, China is requiring that in order to get approval
in China’s market for a new medical device it has to have prior ap-
proval for from our own FDA. That causes unreasonable delay in
our view. It is another priority area that we are working on in the
medical device area.

Mr. PAULSEN. Ms. Secretary, any further comment on that?

Ms. BRAINARD. This is an area that the USTR takes the lead,
but we work across the administration in support of this short list
of priorities.

Mr. PAULSEN. Mr. Ambassador, do you feel that you have the
tools necessary to focus attention on those products? There has
been a 5-year delay. Now there has been a new proposal in August
and that you are hoping to have them pause again. But do you feel
that you have the tools necessary to make sure that we are getting
their attention on this?

Mr. MARANTIS. We, together with the Commerce Department,
have been very vigorous in terms of medical—on the medical device
front. We just had an interaction with our counterpart just the
other week. Under Secretary Sanchez and I both pushed this issue
with our Chinese counterparts, and we will continue to do so.

Mr. PAULSEN. Just one follow-up question. You have heard, I
think, increasing concerns from the American business community
that supports export opportunities. But they are concerned about
backtracking on the past improvements that we have made with
China opening up its economy. Do you believe that China has been
backtracking on the improvements that it had made once in open-
ing up its economy?

Mr. MARANTIS. I think our general view is, after China joined
the WTO, there was a real push in China to implement its WTO
obligations. I think things have slowed down, and we are facing
new systemic challenges in China that we haven’t faced before.
That is why we are trying to target our WTO disputes on key stra-
tegic and systemic issues like our export restraints case or like the
creation of an apparent homegrown monopoly to provide electronic
payment services. So I think the issues have become a lot more
complex over the years. But we are again, moving on all cylinders
to fight those.

Mr. PAULSEN. Thank you. I yield back, Mr. Chairman.

Mr. HERGER. The gentleman yields back.

Mr. Berg from North Dakota is recognized for 5 minutes.

Mr. BERG. Thank you, Mr. Chairman. I, too, want to thank the
panel for being here. Obviously, this has been an interesting hear-
ing with a lot of concerns, a lot of passion. I wanted to really focus
in on the IP.

Recently, the International Trade Commission had a report and
it really provided some pretty compelling evidence. They found that
the IP infringement in China costs as much as $100 billion in sales
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and exports, as we heard earlier here, over 2 million jobs in the
U.S.

Really, my question gets to, what action are we taking with this
information? I guess that is my first question.

Mr. MARANTIS. So we have been moving, using all of our tools
to make progress. Let me give you a very concrete example. We
have something that we issue at USTR called the notorious mar-
kets report which identifies problem, counterfeit, and pirate mar-
kets either online or physically. Following the release of last year’s
notorious markets report in February, which identified Baidu,
which is China’s big Internet search engine as providing links to
pirated Web sites, Baidu entered into a licensing deal with U.S.
music labels and is now offering legal content on its site. That was
a huge advance. And it is an example of how we are trying to use
the various tools that we have at our disposal creatively to address
real problems.

Mr. BERG. I guess, Mr. Chairman, just to follow up, do you have
all the tools necessary to address these issues? Or having worked
through this, there are some gaps?

Mr. MARANTIS. I mean, I guess the way I would answer that
is, we really need resources to address the very real problems we
have with China. The President’s budget reflects those priorities,
and that is why we work so closely with our interagency colleagues
and our stakeholders and the business community and our labor
unions to make sure that we are able to bring all of our resources
to bear and make maximum use of them to address the very real
problems we face.

Mr. BERG. So kind of more specifically then, you are feeling you
have the accurate tools to address this?

Mr. MARANTIS. I think we have a lot of important tools that
Congress has given us over the years, and we work to make max-
imum use of them.

Mr. BERG. Let me ask it this way: If there were one or two other
things that you would like, what would that be?

Mr. MARANTIS. I would like for us to be able to continue to
make more and more progress on these issues. But I do think we
have adequate tools to address the concerns-whether it is in the IP
space, or whether it is in the subsidy space.

Mr. BERG. Mr. Chairman, I will yield back.

Mr. HERGER. I thank the gentleman. The gentleman yields
back.

The gentleman from New York, Mr. Crowley, is recognized for 5
minutes.

Mr. CROWLEY. Mr. Chairman, I yield to the gentleman from
New Jersey.

Mr. PASCRELL. Thank you, Mr. Crowley. Thank you, Mr. Chair-
man.

Mr. Chairman, I want to bring to your attention as well as
Under Secretary Brainard and Ambassador Marantis, who have
been generous with their time today, that on November 15, a re-
port will be forthcoming from an organization that was created by
the Congress of the United States 10 years ago. That organization
is the U.S.-China Economic and Security Review Commission. They
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report directly to the Congress of the United States, a creature of
the Congress.

Last year in their report, very specific about what was rec-
ommended to the Congress to do in responding to the currency
problem. That is a report that re-establishes again and again the
significance of the Congress under Article I, Section 8 of what our
duties and responsibilities are. And we have to look into how cur-
rency and export subsidies are hurting the workers in this country.
Time and time again, that report has been pretty specific.

I have one other final question, if I might get this in. Does Cus-
toms need more tools to properly deal with the problem of Chinese
goods being transshipped to South Korea? Pretty specific. 10 sec-
onds.

Mr. MARANTIS. We work very closely with the Department of
Homeland Security on this issue, to make sure that the issue that
you raised, Mr. Pascrell, that there is no opportunity for trans-
shipment for goods from China through South Korea has been ad-
dressed.

Mr. CROWLEY. Reclaiming my time, Mr. Chairman. That is a
New Jersey minute.

Mr. Chairman, I appreciate today’s hearing. But you know, this
is the first hearing we have had in 10 months on China in this
committee. The first hearing we have had. I know we are a legisla-
tive mill here. We have passed and enacted into law less than 50
bills and we haven’t had time to discuss what I think is probably
the most critical relationship in the world today, the relationship
between the United States and China.

The fact is, some of our commercial relationships to China are
beneficial to America. Our services exports to China are in a sur-
plus and that is a good thing. But our overall trade relationship
with China needs to continue to be rebalanced.

One of the frustrations we have here on the committee is, we
constantly hear from American companies that are getting the run-
around from China’s authorities. The previous administration
under President Bush did not take serious action, I don’t believe,
whatsoever, to defend American industries when it came to China.
Even when there was evidence that American companies weren’t
getting a fair shake, there just wasn’t a sense of urgency about
trade enforcement. I use the tire dumping as an example. And I
want to thank this administration for at least moving in a strong
way towards enforcement with China.

Now Ambassador Kirk has mentioned to us that that they have
already run out of funds when it comes to translative services with
China. Is that correct, Ambassador?

Mr. MARANTIS. I am not sure, Mr. Crowley. I would have to
check.

Mr. CROWLEY. Well, if you could find out for us, because I
think that is critical for this committee to understand and for the
Congress to understand that our USTR needs to have every tool in
its quiver so that it can address the issues of challenging the Chi-
nese when they go off?track and hold them accountable at the
WTO. And I think that is a critical and very, very important point.
And if we can get back from the administration, we need to help
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you help us and the American people by giving you the tools you
need to fight this.

Now Ambassador Marantis, I was very pleased USTR challenged
China’s prohibition on foreign suppliers for processing payment
card transactions in China in order to create what is known as a
national champion. Can you discuss why this case violates China’s
WTO commitments and what the status of that case is, if you can
briefly?

Mr. MARANTIS. This is a very important case because it is em-
blematic of concerns we see in China generally-its efforts to create
a homegrown national champion, a monopoly to supply a particular
service. We have worked really hard in developing and in bringing
the electronic payments case. It is now before a WTO panel, and
we would expect a ruling from the WTO some time next year.

Mr. CROWLEY. I thank the gentleman.

Mr. Chairman, I think it is important—coming back to the origi-
nal point. I know my time is coming to an end—that we need to
help this administration. They are confronting enormous challenges
when it comes to making sure and ensuring that the Chinese are
playing in a fair way when it comes to the WTO and the commit-
ments that they have made.

I didn’t support WTO for China nor do I support PNTR for
China. But now that we are in the situation, we need to make sure
that our administration, regardless of party affiliation, has the re-
sources and tools, including translative services, so that we can do
this in a fair and balanced way and one that helps to benefit the
American people. I thank you, and I yield back the balance of my
time.

Mr. HERGER. The gentleman yields back. And I would say that
I agree with the gentleman from New York. I know Chairman
Camp does. And I might mention, just as a quick response, we
have had Ambassador Kirk here. We have had Secretary Geithner.
We have had FTAs so trade has come up numerous times here on
this committee.

With that, I yield 5 minutes to the gentlelady, Mrs. Black.

Mrs. BLACK. Thank you, Mr. Chairman. Again, I thank both of
you for being here today. I know you have had a lot of conversation
about currency misalignment and subsidies and protecting IP, all
of these are very important. But I want to turn our attention to
something that hasn’t been spoken about. And that is that China
has been restraining exports on rare earth minerals to the United
States and Japan. Of course, this type of action does raise serious
concerns and issues underneath the WTO agreements.

Just last week, China’s largest rare earth producer suspended
production of rare earth minerals for 1 month in a very trans-
parent effort to maintain artificially high prices. The United States
has worked well with all of our allies, in particular, Japan and Eu-
rope, to address this issue in the past, but this new action, of
course, is very concerning. And if you could provide us an update
on what is currently being done on this issue?

Mr. MARANTIS. Yes. And we are very concerned about China’s
export restraint policy, which affects numerous raw materials, in-
cluding rare earths. We have been cooperating very closely with
other trading partners on this particular issue to raise it with the
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Chinese at the highest levels. We are raising this in the context of
the JCCT. We are working very closely with third parties. And we
are in the process right now of conducting some extensive research
in an effort to consider next steps. On a separate track, we have
a WTO case that we filed on export restraints. These don’t affect
rare earth specifically, but they affect other raw materials. We won
that case before the WTO panel, and it is pending before the appel-
late body right now. And that is another example of a huge WTO
challenge that tackles systemic problems that we face in our rela-
tionship with China. And export restraints is an example of that.

Mrs. BLACK. Ms. Brainard, do you want to comment on that as
well?

Ms. BRAINARD. Just to agree with the importance of this issue
and to say that it is something that has caught our attention from
the very start. As Ambassador Marantis said, we have a
cross?agency working group focusing on this issue. The WTO chal-
lenge I think was very significant. And more broadly, I think USTR
has taken WTO enforcement actions very strategically in those
areas where the judgment is that it will have the biggest overall
impact in setting precedent for other barriers. So the win that we
had in that area, I think, is extremely important and hopefully
that will help accelerate progress on rare earths issue.

Mrs. BLACK. Well, that was the second part of my question, so
I appreciate your answering that. And from that, I take it that
maybe we will be able to move quickly on this and actually be able
to bring some resolution to what is going on here with our rare
earth minerals. Do you feel that way, Ambassador?

Mr. MARANTIS. This is a key priority for us. And as I men-
tioned, we are in the process of actively gathering facts so that we
can consider what our next steps will be.

Mrs. BLACK. Thank you. I yield back my time.

Mr. MARANTIS. Thanks.

Mr. HERGER. The gentlelady yields back. Mr. Marchant is rec-
ognized for 5 minutes.

Mr. MARCHANT. Thank you, Mr. Chairman. As I travel around
my district, one of the big subjects that comes up among my con-
stituents is our trading relationship with China. The perception is
that trade with China is a one-way street, with China sending hun-
dreds of billions of dollars of goods and services to the United
States and with us sending very little back.

The general belief among my constituents is that China has more
control of our trading environment and our economy than we have.
My staff has done some research in the last few days and found
out some very interesting things about the three counties that I
represent. We got most of these figures from the U.S.-China trad-
ing council. In Dallas, Denton, and Tarrant Counties, its estimated
growth in exports to China has rose 454 percent in the last 10
years. In these three counties, the top exports to China in 2010
were $513 million in chemicals; manufacturing, $511 million; com-
puters and electronics, $441 million; machinery, $215 million; and
transportation equipment was $129 million.

How will the efforts of Congress to intervene in the valuation of
the Chinese currency, how will that affect these exports that are
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coming out of my district into China? I would like for both of you
to answer, please.

Ms. BRAINARD. Well, Mr. Marchant, I think your district is
fairly representative of many parts of the country that have seen
double-digit growth in exports in just the last 2 years to China
across a very wide range of sectors. And China, by many estimates,
is expected to be the biggest, fastest growing source of demand in
the global system. So as we are working to expand jobs, as we are
working to grow our economy, exports are going to be a bigger
piece of that than has been true in any previous recovery, and ex-
ports to China figure permanently. Nonetheless, we have quite sub-
stantial challenges in terms of an unlevel playing field, in terms of
a misaligned, persistently misaligned currency.

So we are going to continue to get up every day and stand up
to China and make sure that China moves faster in reforming its
system, in allowing its exchange rate to move to reflect market
forces, to put in place fairer trade practices. I think we can do that
in a way that is smart. We can do it in part by working with other
trade partners. And that is why consistency with our international
obligations is helpful. We can do it by recognizing China is not a
monolithic system. There are interests in China that get it, that
imports from the U.S. are a very good thing; that giving their con-
sumers greater purchasing power through an aligned exchange
rate is a good thing. So we are going to try to work smart as we
pursue these goals.

Mr. MARCHANT. I don’t have a lot to add other than to under-
score the point that Under Secretary Brainard made about how im-
portant China is for us for our exports. As I mentioned earlier, our
exports to China grew 32 percent last year versus 16.7 percent to
the rest of the world. So our exports to China are growing faster
than they are to any other region of the world. And we face ex-
treme challenges, as we have discussed today at this hearing. But
our exports to China are a very important aspect of the President’s
goal of realizing, through the National Export Initiative, his goal
of doubling exports over the next 4 years.

Mr. MARCHANT. Thank you, Mr. Chairman. I yield back.

Chairman CAMP. The gentleman yields back. Mr. Reed is recog-
nized for 5 minutes.

Mr. REED. Thank you, Mr. Chairman. And it is getting lonely
up here. But you are at the finish line so that is the good news.

I want to focus on maybe a little area that hasn’t been given as
much attention today. But I do firmly believe that the United
States must confront China whenever it violates its international
obligations. But I don’t believe we can just play defense when there
is a violation. We need to play offense. And a good way, in my opin-
ion, to do that is to adopt free trade agreements and really push
the trade agenda so that we have an open world market that is fair
and operating under those agreements. South Korea obviously is a
classic example of that. And right now, we are dealing with the
TPP, and I believe that agenda and those negotiations need to go
forward.

So I am very interested, Ambassador, in knowing what you view
or what the USTR views as the role of free trade bilateral agree-
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ments with China, negotiation with China, what role that plays in
dealing with this issue.

Mr. MARANTIS. It is very important that we are actively en-
gaged on the trading and investment front throughout the Asia Pa-
cific region, in part to counter the competitive erosion that we have
experienced over the years. I am really excited about, as you men-
tioned, the TPP. Our negotiators are in Lima this week conducting
the ninth round of TPP negotiations as we lead to accomplish what
the trade ministers from the TPP countries have asked us to ac-
complish by the APEC leaders meeting in Honolulu—which is to
achieve the broad outlines of a TPP agreement.

We are well on track to do that. We have negotiating texts on
a whole variety of subjects: goods, services, intellectual property,
the environment, labor. And just for this round, we tabled the first
ever text on state-owned enterprises, which goes to address some
of the very concerns we were talking about today regarding the
competitive distortions that state-owned enterprises put in the
international marketplace.

Mr. REED. But outside TPP and the negotiations going on
there—and I would agree those negotiations are going down the
right path—but what specifically are we doing in regards to rela-
tions with China, getting them to negotiate and a bilateral invest-
ment treaty, getting into the issue of Taiwan and the trade invest-
ment framework that those discussions have ceased, my under-
standing is, well over a year ago. Where are we going with it?
What is the vision, from your perspective, sitting in the Trade Of-
fice as to where we are going with that agenda?

Mr. MARANTIS. Sure. We are moving on multiple fronts. On
China, President Obama and President Hu reaffirmed their com-
mitment to concluding a bilateral investment treaty negotiation.
We just had negotiations just last week with India with respect to
a bilateral investment treaty that we are negotiating with them.
We are moving, for example, with the Philippines in concluding
agreements on trade facilitation. It depends on the different econ-
omy in the region, but there is a lot going on on each.

Regionally, the United States is hosting APEC and we have been
trying to push some very ambitious outcomes in our APEC hosts
here. That will culminate in just a few weeks in Honolulu at the
APEC leaders meeting, where we are focusing on promoting regu-
latory cooperation, where we are promoting initiatives in green
growth, and where we are promoting addressing next generation
trade unions.

Mr. REED. Ambassador, do you see any barriers, for example, to
the Chinese bilateral investment treaty where the President and
President Hu have agreed to set that as an agenda? Any barriers
there that you see?

Mr. MARANTIS. It is going to be a tough negotiation. There are
a lot of very difficult issues that our investors face. And the pur-
pose of the BIT will be to level the playing field for our investors
in China. And their issues, you know, regarding market access,
with respect to transparency, performance requirements, they are
going to be very tough to negotiate with the Chinese. But, it is
something we are committed to doing because it is the right thing
to do for our investors and for the jobs in the United States.
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Mr. REED. And how are the Chinese negotiations? Have they
been coming to the table, acting in good faith and moving the agen-
da forward?

Mr. MARANTIS. Both sides are committed to the negotiations.

Mr. REED. Okay.

Mr. MARANTIS. Thanks.

Mr. REED. I have two seconds. Do you want to say anything?

Ms. BRAINARD. I just think the passage of the U.S.-Korea free
trade agreement, we are sort of back in the game in the region and
it is extremely important that we can develop a trade agreement
through the Trans-Pacific Partnership that is highest standard in
that region of the world. I think, as you said, that is our strongest
suit in terms of having a good offense because ultimately, China is
going to want to come to where those disciplines are.

Mr. REED. Amen. With that, I yield back, Chairman. Thank you.

Mr. HERGER. The gentleman yields back.

With that, I would like to close with a comment and a question
to Ambassador Marantis. I believe our approach in dealing with
China should focus on how we can create the most jobs here in the
United States. The International Trade Commission has done nu-
merous reports on the impact that Chinese trade barriers have on
our exports and jobs. We have heard the ITC’s analysis that if
China were to raise their protection of intellectual property rights
to U.S. standards, 2.1 million jobs would be created. Additionally,
the ITC has reported that reducing China’s tariff and nontariff bar-
riers to U.S. agricultural goods would lead to an additional $3.9 bil-
lion to $5.2 billion in U.S. agricultural exports to China. These new
exports would support tens of thousands of good paying American
jobs. I believe the record is pretty clear that Americans have a lot
to gain if we can remove China’s barriers and sell more American
goods and services in China.

Now let’s contrast that to our recent experience with adding tar-
iffs to cheap imports from China. In 2009, the administration im-
posed punitive tariffs on imported low-end tires from China under
Section 421 of the Trade Act. Part of the argument behind insti-
tuting this tariff is that it would create tire manufacturing jobs in
the United States. However, the data from the U.S. Bureau of
Labor Statistics shows that tire manufacturing employment is
down 10 percent in the first half of this year compared with the
same period in 2009 prior to the tariffs. In terms of job creation,
Ambassador Marantis, I would like to hear your thoughts on what
the better strategy is, playing offense and focusing on how we can
increase our exports into China by removing their barriers, or play-
ing defense and trying to keep out imports from China by slapping
them with higher tariffs? Which strategy is more effective at cre-
ating jobs here in the United States?

Mr. MARANTIS. Mr. Herger, we have got to act on all fronts. We
have got to act in terms of breaking down market access barriers.
But also when we see an injurious surge like we did in the tire
case, we need to act because it actually helps to promote jobs. The
statistics I have actually show that before the remedy was imposed
in September 2009, there was net job loss in the industry. After we
imposed the remedy, there has been net job creation in the indus-
try. There have been 11 announcements of new investments in the
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tire industry worth $2 billion since September 2009. And I think
the anticipated employment gains are estimated at 3,000 jobs. So
we have got to work to—I agree. We have got to work to knock
down our market access barriers on the export side. But when we
see an injurious surge of imports that cause market disruption, we
shouldn’t hesitate to use the tools that we negotiated in China’s
WTO accession as the administration did in the tires case.

Mr. HERGER. Well, I thank you for your comment. And again,
I think the point that is bipartisan is that this is a serious issue.
The American public takes it as a serious issue. We know we have
some major discrepancies, and we urge you. And we, as a Con-
gress—I believe, in a bipartisan manner—are more than willing to
work with you very strongly. I think the point that I would like to
make and I think many would like to make that it is very impor-
tant that we stay on offense.
hMr. LEVIN. Mr. Chairman, will you yield? I want to say some-
thing.

Mr. HERGER. I will yield.

Mr. LEVIN. You finish and then I will say something.

Mr. HERGER. Well, I was just going to adjourn then.

Mr. LEVIN. Well, then, I will say something.

Mr. HERGER. The gentleman is recognized.

Mr. LEVIN. This hearing is not bipartisan, to try to attack the
effort on 421. Four times, the Bush administration failed to act, al-
though the ITC recommended it. This administration acted on the
tire inflow from China, and it has had a positive impact for the
United States, for its companies and for its workers. And so for you
to take some data, it is simply incorrect to say that the 421 action
was a mistake. And there is no use of sitting around here and ask-
ing for more enforcement and then attack an effort by this adminis-
tration to, indeed, enforce our trade policies. So I don’t know where
you got the data. I think the Ambassador has correctly set the
record straight. It is just reckless to take out after the tire 421 ef-
fort. It was an important decision this administration made.

Mr. HERGER. I would like to conclude. Again, we need to be ag-
gressive

Mr. LEVIN. They are being aggressive.

Mr. HERGER [continuing]. In a positive way. And the only point
being made is that we consider everything we are doing.

I think this has been a very helpful hearing. I want to thank our
witnesses for appearing. Again, I would like to thank both of you.
Please be advised that members may have written questions they
will submit to you. Those questions and your answers will be made
a part of the hearing record.

And with that, the hearing is adjourned.

[Whereupon, at 12:50 p.m., the committee was adjourned.]
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Member Opening Statements
The Honorable Mr. Brady

Trade Subcommittee Chairman Kevin Brady,
Committee on Ways & Means

Hearing on the U.S.-China Economic Relationship

October 25,2011

The United States has many frustrations with the U.S.-China economic relationship, but
China remains among the most important U.S. export markets. Last year U.S. companies
exported more than $90 billion worth of American goods to China. U.S. exports to China
increased by 32 percent in 2010, whereas exports to the rest of the world increased by
only half that rate. And since 2000, U.S. exports to China have increased eight times
faster than U.S. exports to the rest of the world. Those exports translate to U.S. jobs.

Sustaining this growth is critical to the President’s efforts to double exports. Buta
number of pernicious barriers are inhibiting U.S. companies from exporting to and
investing in China. These restrictions reduce U.S. exports and cost the United States
good-paying jobs. When U.S. companies are able to compete on a level-playing field,
they win, but they can’t if they are never given the chance.

The list of Chinese barriers is long and includes: WTO-inconsistent subsidies such as
directed lending policies and the provision of land, electricity, raw materials, and other
goods at below cost; China’s theft of U.S. intellectual property rights; China’s protection
certain sectors from competition through various investment restrictions; restraints on the
export of raw materials and rare earth minerals; various and sundry regulatory barriers;
unscientific restrictions on U.S. agriculture exports; and of course its closed capital
account and the undervaluation of the RMB.

T look forward, in particular, to hearing from the Administration on what it believes
Congress should or should not do to address these barriers. Last year, in testimony
before this Committee, Secretary Geithner set forth a two-part test: any legislation must
be (i) effective and (ii) consistent with our international obligations. 1 think that test
perfectly articulates the standard that we should use to evaluate any legislative proposals,
including proposals to address China’s currency policy, such as H.R. 639 or S. 1619. 1
look forward to hearing from the Administration as to whether it believes that legislation
satisfies Secretary Geithner’s test.

Last year I voted against currency legislation because I did not believe that it satisfied
that test. 1 oppose the current Senate bill for the same reason. Let me be clear. There is
no doubt that China’s currency policy is a problem. However, legislation may not be the
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best solution. The Administration’s input on the value of legislation is important, and |
expect it to provide such input at this hearing.

In my view, some of the most effective tools for addressing these concerns are through
multilateral engagement with China. While the United States should never hesitate to file
a WTO case, where appropriate, its efforts are often greatly enhanced through the
development of a coalition. A great example of this is the strong cooperation between the
United States, the European Union, and Japan on China’s export restraints, The United
States and the European Union filed a case together at the WTO against China’s restraints
on certain minerals. They secured a significant victory at the WTO dispute settlement
panel stage and are working together closely to respond to China’s appeal. Similarly, the
United States, the EU, and Japan have worked closely together to bring multilateral
pressure on China to remove its export restraints on rare earth minerals. This has resulted
in meaningful progress, although the issue remains unresolved.

Multilateral engagement should also take place through APEC and the G20. These are
important forums for raising our concerns, along with our allies. Next month, the
President will host APEC in Hawaii. I look forward to hearing from the Administration
about how it intends to use this meeting to advance its agenda.

The United States has made good progress through various bilateral mechanisms as well.
I'm looking forward to how the Administration is working to make our bilateral
engagement with China more effective, including through the Strategic & Economic
Dialogue (S&ED) and the Joint Commission on Commerce and Trade (JCCT).

We are watching implementation of commitments made through the JCCT and the S&ED
very closely. Many U.S. companies have expressed concerns that China has stalled or
not tully implemented its commitments in a timely manner. I very much share those
concerns. It is also important that we measure progress not simply by the number of
barriers removed but also the effect on U.S. companies’ ability to do business in China.
The real proof of success will be in new market access by U.S. companies, and the
resulting sales that are created.

Finally, I think it is important to reiterate that our approach to China should not be to
erect new protectionist barriers to match China, but rather, to tear down China’s barriers.
We will never win a battle to “out-protectionist” China. Rather, we must continue — and
enhance — our efforts to tear down China’s walls to U.S. exports and investment.
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The Honorable Mr. Levin
Letter

Gongrens uf the United Stater
Wanhington, T 20515

May t9, 2011

" The Herioiable Frank Wolf The Honerable Chaka Fattah
Chairman . Ranking Member
Comiiierce; Justice, and Science Commerice, Justive, and Scierice
And Related Agencies Subcommities And Related Agencies Subcommittee
House Appropriations Committes Hougse Appropriations Committes
H-307, The Capitol 1016 Longworth House Office Building
Washington, D.C. 20515 Washington, D.C. 20513

Dear Chaifrman Wolf and Ranking Member Fattah:

As you begin work-on the appropriations bills for Fiscal Yedr 2012, we respectinlly request that
you inerease funding for the Office of the United States Trade Representative (USTR) by $6.6
million for FY 2012, This request notonly inchudes the $3.4 million in additional funding
requested by the Obama Administration for a varlefy of putposes, but also anadditional $3.2
million to allow USTR to expand its efforts-to-monitor and investigate China’s industtial
policies, it oider to enforce World Teade Organization (WTO) rules and create:a more level
playing field for American workers and businesses, Simply pui, we believe USTR needs to
coordinate and implement a-comprohensive dnd robust strategy to help rebalance our trading
relationship with China. ’

We understand that USTR is working as best ivean, within its current budget constraints, to
focus on issues related to China, snd has devoted inore resources to those fssues, It, however,
rigeds additional tools and vesaurces to confront the serious chiallenge of China's competing
model of “state capitalism,” A fact underscoied by Ambassador Ron Kirk at a recent
congressional hewing when he stated that USTR is “woefully shont” on resowrces fo investigate
China’s industeial policies, notingthat USTR exhausted its-entive annual translation budget in
three tonths o1 & single China case,

China presents 4 unique enforcenent challenge on at least three fronts: its laws and regulations
aré.much more opaque than the laws and regulations of all other commercially significant WTO
Members; its provinces and municipalities frequently adopt laws inconsistent with the WTO -
cositradicting WTO-consistent thetoric from Beijing; and the unwillingness and/or inability of
U.S. companies to help USTR develop WTO cases because they fear Chiua will vetaliate against
them of because the cost of the necessaty legal research into their concerns is beyond thele ability
to finance. Moreover, Chine’s fecently announced 12 five-year plaii, and reports that China i
corisidering investments of up to $1.5 trillion for strategic-emerging industries, such as new-
generation information technology and new-energy automobiles, suggests this challenge may
only grow,

A vegenl investigation wnder section 301 of the Trade Act of 1974 provides a case in poim. A
group of U.8. workers asked USTR toinvestigate a range of Chinese practices relating to the

wmanafacture of green technologies. (U.S, companies did not challenge China) USTR moved
forward with & WTO case on one of the claims, relating 16 WTO-prohibited subsidies for wind

PRINTETY O BECYCLED PEPER
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H.R. 639

svraRnCaEn
U GOVERNMENT
G AT
=0

1121 CONGRESS
L2 HLR. 639

To amend. title VIT of the Tariff Act of 1930 to elarify that countervailing
duties may be nposed to address subsidies relating to a fundamentally
undervalued currency of ‘any foreign country,

IN THE HOUSE OF REPRESENTATIVES

FeBrrvary 10, 2011
Mo Levin (for himselt, Mr. Ackorvax, Mre. Aumvane, Meo AUsTriy, Mr
Bucrrra, My BERKLRY, My, Bisgor of Georgia, Mr. Bisunop of Ttah,
Mr. BLUMENAUER, Mr. BOsWELL, Mr. BRALEY of Towa, Mr. BURTON of
Indiang; Mr. Canson of Tndiana; M CrennniNg, Mr, Crarke of Michi-
gan, Mr. Cosur, Mr. Conry, Mr. CornoLLy of Virgmia, Mr. CONYERS,
Mr. CostrLLo, Mr. CoURTNeEY, Mr. Cravaacrk, Mr. CRrITZ, Mr DAVIS
of linois, Mr. DeFazio, Ms. Dulauro, Mr. Divernn, Me. DONNELLY:
of Indiana, M. Dovie, Mr. ELzison, Mre. Fmser; Mr. FraNk of Mas-
sachusetts, Mr. GaraMeNDr, Mt GENg GREEN of Texas; Mr. ORIIATVA,
M. Hiceing, Mr. Hiveney, Mre: HonpeN, Mr. Hovt, Mr, HUNTER, Mr:
Jomxson of Georgia, Mr., Jongs, Kapror, Mr, Kiuoes, My
Kissenn, Mr, Rucintos, My, Larson of Conmectieut, My, LATOURETTE,
Mr. Ligwis of Georgia, Mr. LIPINSKI, Mr. LOEBSACK, Mr. MANZULLO,
M. McHenry, Ms. MeConnva, Mr. MeCorrer, Mr. MoDermorT, Mr:
McGovern, Mr, MoKiney, Mr., Miciravn,. Mrs. MILLER: of Michigan,
Mr. GEoror MinLer of California, Me. Murpiry of Connecticut, Mr.
MureHY of Pennsylvania; Mrs. MYRICK, Mr, NEAL, Ms. Nowrron, Mr,
Paunong, Mr. Pascrenn, Mr. Perens. Mr. PErri, Ms: PINGREE of
Maine, Mr. Prarrs, Me. ROGERS of Kentucky, Mr. ROGERS of Alabama,
Mr: ROHRABACHER, Ms. ROYBAL-ALLARD, Mr: RusH, Mr. RyaN of Ohio,
Ms. Ionpa T, Sincnrz of California, Mr. SENSENBRENNER, Ms.
SCHARKOWSKY, Mr. SHULER, Mr SHUSTER, Ms. SuaveHTsr, Mr.
StuTenan, Mr. Sraikk, Ms. SurroN, Me, TrospsoN of California, Mr.
TirrNEY, My, ToNko, Mr. Towxs, Mr. TusNgr, Mr. ViserLosky, M
Wercn, Mr. Wonr, and Ms. Woornsey) introduced the following billy
which was veferred to the Committee on Wagg and Means
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as defined in paragraph (37), the dif-
ference between thé amount of thé cur-
rency of such country provided and the
a'umtmt of the currency of such country
that would have been provided if the real
effective exchange rate of the currency of
sueh country were not undervalued, as de-
termined pursuant to paragraph (38).”.

(b) EXrorT SUBSIDY.—Section 771(5A)(B) of the
Tariff Act of 1930 (19 U.S.C. 1677(5A)(B)) is amended
by adding at the end the following new sentence: “In the
case of a subsidy relating to a fundamentally undervalued
currency; the fact that the subsidy may also be provided
in circumstances not involving export shall not, for that
reason alone, mean that the subsidy cannot be considered
contingent upon export performance.’”,

(e) DEFINITION OF TFUNDAMENTALLY TUNDER-
ALUED CURRENCY.~-Section 771 of the Tariff Act of
1930: (19 U.8.C. 1677) is amended by adding at the end
the following new paragraph:

“(37) FUNDAMENTALLY UNDERVALUED CUR-
RENCY.~—The administering authority shall deter-
mine that the currency of & eountrv in which the
subject merchandise is produced is a ‘fundamentally

undervalued currency’ if——

«HR 639 TH
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5
“(i) the amount necessary to repay all
debt obligations of the government falling
due within the coming 12 months;
“@1) 20 percent of the country’s
money supply, using standard measures of

M2; and

“(ii) the value of the country’s im-
ports during the previcus 4 months.”’,

(d) DEFINITION OF REAL EFFECTIVE BEXCHANGE
RATE U’NDERQALUATION.w%etion 771 of the Tariff Act
of 1930 (19 U.S.C. 1677), as amended by subsection (c)
of this section, is further amended by adding at the end
the following new paragraph:

“(38) REAL EFFECTIVE EXCHANGE RATE
UNDERVALUATION.—The caleulation of real effective
exchange rate undervaluation, for purposes of para-
graph (5)(E){(v) and paragraph (37), shall—

k“‘(A)(i) rely upon, and where appropriate
be the simple average of, the results yielded
from application of the approaches described in
the guidelines of the International Monetary
Fund’s Consultative Group on Exchange Rate
Issues; or

“(il) if the guidelines of the International

Monetary Fund’s Consultative Group on Ex-

+HR 639 IH
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7
ot the Tariff Act of 1930 (19 U.S.C. 1671 et seq.), as
amended by this Act.
SEC. 4. APPLICATION TO GOODS FROM CANADA AND MEX-
I1CO.

Pursuant to article 1902 of the North: American Free
Trade Agreement and section-408-of the North American
Free Trade Agreement Implementation Aet of 1993 (19
U.S.C. 3438), the amendments made by seetion 2 of this
Act shall apply to goods from Canada and Mexico.

Q

+«HR. 639 IH
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H.R. 1518

H. R. 1518 (Jotroduced-in-House) Page 1 of 3

11278 CONGRESS
15T SESSION ° R. 5

To amend section 310 of the Trade Act of 1974 to strengthen provisions
relating to the identification of United States trade expansion priorities.

IN THE HOUSE OF REPRESENTATIVES
APRIT- 13, 2011

Mr. CRITZ (for himselt and Ms. LINDA. T. SANCIEZ OF CALIFDRNIA) introduced the following
bill; which was referred to the Commitee on Ways and Means

To amend section 310 of the Trade Act of 1974 to strengthen provisions

relating to the identification of United States trade expansion priorities.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress-dssembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Trade Enforcement Priorities Act™.
SEC, 2. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.

(a) IDENTIFICATION OF TRADE EXPANSION PRIORITIES-—
Section 310 of the Trade Act of 1974 (19 U.S.C. 2420} is amended to read
as tollows:

“SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.
“(a) IDENTIFICATION -~

“(17 IDENTIFICATION ANDY REPORT.~—Within 30 days after the
submission in each calendar year of the repoit required by section 181
(b), the United States Trade Representative shall—-

hitp:/Avww congress.gov/billtext/gpoxmle 112/1518_ihxml 102572011
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1. R. 1518 (Introduced-in-louse) Page2 of 3

“(A) review United States trade expansion priorities;

“(B) identify priority foreign country practices the
elimination of which is likely to have the most significant
potential to increase United States exports, either directly or
through the establishment of a beneficial precedent; and

“(C) submit to the Committee on Finance of the Senate and
the Committee on Ways and Means of the House of
Representatives and publish in the Federal Register a report on the
priority foreign country practives so identified.

“(2) FACTORS ~—In identifying priority foreign country practices
under paragraph (1), the Trade Representative shall take into account
all relevant factors, including—

“(A) the major barriers and trade distorting practices
described in the National Trade Estimate Report required under:
section 181(b);

“(B) the trade agreements. to which a foreign countty is a
party and its compliance with those agreements;

“Cy the medium- and long-térm implications of foreign
government procurement plans; and

“D) the international competitive position and export
potential of United States products and services.

“(3) CONTENTS OF REPORT.—The Trade Representative may
include in the report, if appropriate—

“(A) a description of foreign country practices that may in
the future warrant identification as priority foreign country
practices; anid

“(B) a statement about other foreign country practices that
were not identified because they are already being addressed by
provisions of United States trade law, by existing bilateral trade
agreements, or as part of trade negotiations with. other countries,
and because progress is being made toward the elimination of
such practices.

“(b) INITIATION OF CONSULTATIONS.-—By no later than the date
that is 21 days after the date on which a report is submitied to the

btp://www congress gov/billtext/gpoxmlc] 12/h1518_iki.xisl 10/25/2011
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appropriate congressional committees under subsection (a)(1)(C), the
Trade Representative should seek consultations with each foreign country
identified in the report as engaging in priority foreign country practices for
the purpose of reaching a satisfactory resolution of such priority practices.

“fc) INFTIATION OF INVESTIGATION.—If the Trade Representative
seeks consultations under subsection (b) and a satisfactory resolution of the
priority foreign country practices involved has not been reached within 90
days after the -date on which a report is submitted to the appropriate
congressional committees under subsection (a)(1XC), the Trade
Representative shall initiate under section 302(b)(1) an investigation under
this chapter with respect to such priority foreign country practices;

“(d) AGREEMENTS FOR THE ELIMINATION OF BARRIERS—In
the consultations with a foreign country that the Trade Representative is
required to request under section 303(a) with respect to an investigation
initiated by reason of siibsection (¢), the Tradé Répresentative shall seek to
negotiate an agreement that provides forthe elimination of the practices that
are the subject of the investigation as quickly as possible or, if elimination
of the practices is not feasible, an agreement that provides for compensatory
trade benefits.

“(e) REPORTS.~—The Trade Representative shall include in the
semiannual report required by section 309(3) a report on the status of any
investigations initiated pursuant to subsection (¢) and, where appropriate,
the extent to which such investigations have led to increased opportunities
for the export of products and services of the United States.”.

(b) CONFORMING AMENDMENT.—Thé iterd relaling to séction 310
in the table of contents of the Trade Act of 1974 is amended to read as
follows:

“Sec. 310. Identification of trade expansion priorities.™,

Iittp://iwww. congress. gov/billiext/gpoxmlc T12/h 1518 _thaxml 1072572011
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H.R. 2722

. R..2722 (Introduced-in-House) Page 1 of 10

11218 CONGRESS
15T SESSION H, . .

To amend chapter 83 of title. 41, United States Code, to incréase. the
requirement for American-made content, to strengthen the waiver
provisions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES -
AUGUST 1, 2011

Mr. LIPINSKI (for himself and Mr. ADERHOLT) introduced the following bill; which was
referred to the Commities on Oversight and Governmettt Reforin

A BILL

To amend chapter 83 of title 41, United States Code, to increase the
requirement’ for American-made content, to strengthen the waiver
provisions, and for other purposes.

Be it enacted by the Senate and House of Representaiives of the United
States of America in Congress.assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Buy Ametican Improvement Act of
20117

SEC. 2. STRENGTHENING AND SIMPLIFYING FEDERAL PROCUREMENT
POLICIES.

{a) IN GENERAL.—Not later than one year after the date of the
enactrient of this Act, the Administrator for Federal Procurement Policy; in
consultation with the Federal Acquisition Regulatory Council, shall
promulgate regulations to standardize and simplify how Federal agencies
comply with, report on, and enforce chapter 83 of title 41, United States
Code (commonly known as the Buy American Act). The regulations shall
include, at a minimum, the following:

http/fwww.congress.gov/billtext/gpoxmic112/h2722 ‘ihxml 1072572611
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(1) Guidelines for determining, for the purposes of applying
sections 8302(a) and 8303(b)(3) of such title, the circumstances under
which the acquisition of articles, materials, or supplies mined,
produced, or'manufactured in the United States is inconsistent with the
public interest.

(2) Uniform procedures for collecting, reporting, and making
publicly -available information about waivers under chapter 83 of such
title, including—

(A) procedures for making a request for a waiver publicly
available before granting the waiver; and

(B) procedures for providing the rationale for why a watver
is granted.

(3) Rules to ensure that projects are not disaggregated for
purposes of avoiding the applicability of the requirements under
chapter 83 of such title to such larger project,

(4) Procedures for investigating waiver requests.

(5) Rules for evaluating the percentage of domestic content in a
manufactured end product.

(b) GUIDELINES RELATING TGO INCONSISTENCY WITH PUBLIC
INTEREST~In the guidelines developed under subsection (a)(1); the
Administrator shall consider any significant decrease in employment in the
United States resulting from the granting of waivers to be inconsistent with
the public interest and seek to minimize—

(1) the granting of waivers that would result in a decrease in
employment in the United States in both the short- and long-terny; and

(2) the granting of waivers for procurement of articles, materials,
or supplies mined, produced, or manufactured in a foreign country with.
which the United States does not have a relevant trade agreement and
which has a government that maintains, in regard to government
procurement, a significant and persistent pattern or practice of
discrimination against produicts produced in the United States.

(¢) PROCEDURES RELATING TO THE PUBLICATION OF
REQUESTS FOR WAIVERS.—In the procedures developed under
subsection (a)(2)(A), the Adminisirator shall require the head of a Federal
agency, after receiving a request for a waiver, to complete each of the

littp:/fwww.congress. gov/billtext/gpoxmle] 12/h2722_ihixml 10/25/2011
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following:

(1) Publish the request for a waiver on a publicly available Web
site of the agency in an easily identifiable location within 15 days after
receiving such request,

(2) A waiver may not be issued before the expiration of the
fifteen-day period beginning on the date on which the request for
waiver is published pursuant to paragtaph (1) to provide the public an
opportunity fornotice and comment.

(d) PROCEDURES RELATING TO THE PUBLICATION OF
WAIVERS GRANTED.~In the procedures developed under subsection (a)
(2)(B), the Administrator shall require the head of a Federal agency to
publish the determination for why a waiver was granted and the rationale
for such determination in the Federal Register and on a publicly available
Web site of the agency in an easily identifiable location not later than 30
days after the head of the agency determines to issue such waiver.

(e) RULES RELATING TO DOMESTIC CONTENT.~—In the rules
developed under subsection (a)(5), the Administrator shall not consider as
domestic: content components of foreign origin of the same class or kind as
those that are not mined, produced, or manufactured in the United States in
sufficient and reasonably available commercial quantities of a satisfactory
quality.

(f) DEFINITIONS.—In this section:

(1) FEDERAL AGENCY ~—The term “Federal agency” means any
executive agency (as defined in section 133 of title 41, United States
Code) or any establishment in the legislative or judicial branch of the
Federal Government.

(2) RELEVANT TRADE AGREEMENT.—The tferm “relevant trade
agreement” means-—-

(A) a reciprocal defense procurement memorandum of
understanding, as described in section 8304 of title 41, United
States Code;

(B) any trade agreement for which the President, or his
delegate, has issued a blanket waiver under section 301 of the
Trade Agreements Act of 1979 (19 U.S.C. 2511); and

(C) any trade agreement described in subpart 25.4 of the

http:/Awwwy.congress. gov/billtext/gpoxmlc 112/h2722 ih.xml 1072572011
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Federal Acquisition Regulation.

{3y WAIVER—The term “waiver” means, with respect to the
acquisition of an article, material, or supply for public use, the
inapplicability of chapter 83 of title 41, United States Code, to the
acquisition by reason of any of the following determinations:

{A) A determination by the head of the Federal agency
concerned that the acquisition is inconsistent with the public
interest.

(B) A determination by the head of the Federal agency
concerned that the cost of the acquisition is unreasonable.

(C) A determination by the head of the Federal agency
concerned that the article, material, or supply is not imined,
produced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

SEC. 3. INCREASING TRANSPARENCY AND ACCOUNTABILITY IN
FEDERAL PROCUREMENT.

Subsection (b) of section 8302 of title 41, United States Code, is
amiended to read as follows:

“(b) REPORTS —
“(1) IN GENERAL .-~

“(A) AGENCY REPORT.—Not later than 120 days after the
end of each of fiscal years 2011 through 2016, the head of each
Federal agericy shall submit to the Administrator of the Office- of
Federal Procurement Policy a report on the amount of the
acquisitions made by the agency in that fiscal year of arlicles,
materials, or supplies purchased from entities that manufacture the
articles, materials, or supplies outside of the United States. A
separate report is not required by a Federal agency under this
subparagraph if such agency has already submitted the
information required in such report for a fiscal year through the
Federal Procurement Data System (as referred to in section 1122
(a)(4)(A)) or another uniform comprehensive system prescribed
by the Federal Acquisition Regulation.

“(B) CONSOLIDATED REPORT.~Not laier than 180 days
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aftet the end of each of fiscal years 2011 through 2016, the
Administrator of the Office of Federal Procurenient Policy, in
consultation with the Administrator of the General Services, shall
submit to ‘the Committee on Homelarid Security and
Governmental Affairs of the Senate and the Committee on
Oversight and Government Reform  of the House of
Representatives a consolidated. report that includes each report
and any information submitted pursuant to subparagraph (A} and
the total amount of acquisitions made by Federal agericies in the
relevant fiscal year of articles, materials, or supplies purchased
from entities that manufacture or produce the. articles, materials,
or supplies outside of the United States.

“(2) CONTENTS OF REPORT.—The report required by paragraph
(1)(A) shall separately include, for the fiscal year covered by the
report—

“(A) the dollar value of any articlés, materials, or supplies
that were manufactured of produced outside the United States, in
the aggregate and by country;

“(B) an itemized list of all waivers granted with respect to
such articles, materials, or supplies under this chapter, and the
country where such articles, materials, or supplies were
manufactured or produced;

“(C) il any articles, materials; or supplies were acquired from
entities that manufacture or produce articles, materials, or supplies
outside the United States due to an exception (that is not the
micro-purchase threshold exception described under subsection
(@}(2XC)), the specific exception that was used to purchase such
articles, materials, or supplies;

“(D) if any articles, materials, or supplies were acquired from
entities that manufacture or produce articles, materials, or supplies
outside the United States pursuant to a relevant trade agreément, a
citation to such agreement; and

“(E)a summary of—

“(1) the total procurement funds expended on articles,
materials, and supplies manufactured of produced inside the

United States;

“(ii} the total procurement funds expended. on articles,
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materials, and supplies manufactured or produced
outside the United States; and

“(iii) the total procurément funds expended on articles,
materials, and supplies manufactured or produced outside the
United' States for each country that manufactured or
produced such articles, materials, and supplies.

“(3) PUBLIC AVAILABILITY~—Not later than 180 days after the
end. of the relevant fiscal year, the Adminisirator of the Office of
Federal Procurement Policy shall make the consolidated report
described under paragraph (1)(B) publicly available on a Web site.

“(4) EXCEPTION FOR INTELLIGENCE COMMUNIT Y.~This
subsection shall not apply to acquisitions made by dn agency, or
component of an agency, that is an element of the intelligence
community as specified in, or designated under, section 3 of the
National Security Act of 1947 (50 U.S.C. 401a).”.

SEC. 4. STRENGTHENING THE BUY AMERICAN ACT.

(a) REQUIREMENTS FOR WAIVERS.—Section 8302 of title 41,
United States Code, is amended by adding at the end the following new
subsection:

“(c) SPECIAL RULES.—The following rules apply in carrying out the
provisions of subsection (a):

“(1) CALCULATION OF DOMESTIC AND NON-DOMESTIC BIDS—

“(A) EXCLUSION OF START-UP COSTS IN CALCULATING
COST OF BID.—When compating bids between domestic entities
and non-domestic entities, costs related to the start-up of a project
shall be excluded from a domestic bid,

“(B) UNREASONABLE COST DETERMINATION. -

“(i) IN GENERAL.—The head of a Federal agency shall
not determine the cost of acquiring articles, materials, or
supplies prodiiced or manufactured in the United States to be
unreasonable under subsection (a) unless the dcquisition of
such articles, materials, or supplies would increase the cost
of the overall project by more than 25 percent.

“(ii) RULE OF CONSTRUCTION.—Nothing in. this
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subparagraph shall be construed as reducing the
percentage increase required as of the date of the enactment
of the Buy American Improvement Act of 2011 for a
determination of unreasonable cost applicable 1o projects
under Department of Defense contracts,

“(2) USE QUTSIDE THE UNITED STATES

“(Ay IN GENERAL.—Subsection () shall apply without
regard to whether the articles, materials, or supplies to be acquired
are for use outside the United States if the articles, materials, or
supplies are not needed on an urgent basis or if they are acquired
ona regular basis.

“(B) COST ANALYSIS.—In any case in which the articles,
materials, or supplies are to be acquired for use outside the United
States and are not needed on an urgent basis, before entering into
a contract an analysis shall be made of the difference in the cost of
acquiring the articles, materials, or supplies from a company
manufacturing the articles, materials; or supplies in the United
States (including the cost of shipping) and the cost of acquiring
the articles, materials, or supplies from a company manufacturing
the articles, materials, or supplies outside the United States
(including the cost of shipping).

“(3) DOMESTIC AVAILABILITY.—The head of a Fedaral agency
may not make a determination under subsection (a) that an article,
material, or supply is not mined, produced, or manufactuted, as the
case may be, in the United States in sufficient-and reasonably available
commercial quantities and of satisfactory quality, unless the head of
the agency has determined that—

“(A) domestic production ecannot be initiated without
significantly delaying the project for which the article, material, or
supply is to be procured; and

“(B) a substitutable article, material, of supply is not
available in reasonable quantities and of satisfactory quality from
a company in the United States.”.

(b) DEFINITIONS;  INCREASING  DOMESTIC  CONTENT
REQUIREMENT—Section 8301 of ftitle 41, United States Code, is
aniended—
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(1) by adding at the end the following new paragraphs:

“(3) EXCEPTION.—The term ‘exception” means, with respect to
the acquisition of an article, material, or supply for public use, the
inapplicability of chapter 83 to the acquisition by reason of any of the
following:

“(A) Use outside the United States (described in section 8302
(@)(2)A)).

“(B) Procured under a contract with. an award value that is
not more than the micro-purchase threshold (described in section
8302(a)(2)C)):

“(C) Specifically excepted for information technology (as
defined in section 11101 of title 40) that is a commercial item (as
defined in section 103).

“(D) A relevant trade agreemeni.

“(4) FEDERAL AGENCY.~—The term ‘Federal agency’ medns any
executive agency (as defined in section 133) or any establishment in
the legislative or judicial branch of the Federal Government,

“(5) RELEVANT TRADE AGREEMENT.—The term ‘relevant trade
agreement’ means—

“(A) a reciprocal defense. procurement memorandum of
understaniding, as described in- section 8304 of tifle 41, United
States Code;

“(B) any trade agreement for which the President, or his
delegate, has issued a blanket waiver under section 301 of the
Trade Agreements Act of 1979 (19 U.S.C. 2511); and

“(C) any trade agreement described in subpart 254 of the
Federal Acquisition Regulation.

“(6) SUBSTANTIALLY ALL.—Articles, materials, or supplies shall
be treated as made substantially all from articles, matetials, or supplies
mined, produced, or manufactured in the United States, if the cost of
the ‘domestic components of such articles, materials, or supplies
exceeds 75 percent of the total cost of all components of such articles,
materials, or supplies. Such percentage shall not include intellectual
property rights, legal fees, and any cost not related to physical
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praduction or transportation.

“(7) WAIVER.~-The terim ‘waiver’ means, witli respect to the
acquisition of an article, material, or supply for public use, the
inapplicability of this chapter to the acquisition by reason of any of the
following determinations:

“(A) A determination by the head of the Tederal agency
concerned that ‘the acquisition is. inconsistent with the public
interest.

“(B) A determination by the head ol the Federal agency
concerned thatthe cost of the acquisition s unreasonable.

“(C) A determination by the head of the Federal agericy
concerned that the article, material, of supply is not mined,
produced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.”; and

(2) by reordering paragraphs (1) and (2) and the paragraphs added
by paragraph (1) of this subsection in alphabetical order based on the
headings of such paragraphs and renumbering such paragraphs as so
reardered.

(¢) CONFORMING AMENDMENTS:~Title 41, United States Code, is
amended—

(1) in section 8302(a)(1), by striking “department or independent
establishment” and inserting “Federal agency”; and

(2) in section 8303-
(A) in'subsection (by—

(i) in paragraph (2), by striking “department or
independent establishment™ and inserting “Federal ageney”;
and

(ii) in paragraph (3), by striking “‘department or
independent establishment” and inserting “Federal agency”;
and
(B) in subsection (c), by striking “department, bureau,

agency, -or independent establishment” and inserting “Tederal

http:/Awwav.congress. govi/billtext/gpoxmic! 12/h2722. ik xmi 10/25/2011



121

H. R. 2722 (Introduced-in-House) Page 10 of 10

agency”, each place it appears.

(dy INFLATION ADJUSTMENT EXCLUSION—Section 1908(b)(2)
(A) of title 41, United States Code, is amended by striking “chapter 67" and
inserting “chapters 67 and 83”.

SEC. 5. GAO REPORT AND RECOMMENDATION.

Not later than one year after the date of the enactment of this Act, the
Comptroller General shall report to Congress on the extent to which, in each
of fiscal years 2007, 2008, 2009, 2010, and 2011, articles, materials, or
supplies acquited by the Federal Government were manufactured, mined, or
produced outside of the United States. Such report shall include for each
Federal agency the following:

(1) A summary of total procurement funds expended on articles,
materials, and supplies manufactured—

(A} inside the United States;
(B) outside the United States; and
(C) outside the United States—

(i) under each type of walver (as defined under section 2
(f) of this Act);

(i) under each category of exception (as defined in
section 8301 of title 41, United States Code); and

(iii) for each country that manufactured or produced
such articles, materials, and supplies.

(2) An analysis of the impact of elkiminating‘ the: exception for
acquisitions for information technology (as defined in section 11101 of
title 40) that is a commercial item (as defined in section 103).

SEC, 6. UNITED STATES OBLIGATIONS UNDER INTERNATIONAL
AGREEMENTS,

This Act, and the aimendments made by this Act, shall be applied in a
manner consistent with United States obligations under international
agreements.
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11721 CONGRESS
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To prevent the evasion of antidumiping and countervailing duty orders, and
for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMRBER 23, 2011
Mr: LONG (for himself, Mr. NUNNELEE, Mrs. EMERSON, Mr. LUETKEMEYER, Mr: AKIN, Ms:
LINDA T, SANCHEZ of California, Mr, BACHUS, Mr. MANZUILO, Mr. CHANDLER, M.

CRITZ, Mr. CONYERS, Mr. STARK, Mr. CARNAHAN, and Mr. LIPINSKI) ‘introduced the
following bill; which was referred to-the Committee on Ways and Means

A BILL

To prevent the evasion of antidumping and countervailing duty orders, and
for other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS,

(a) SHORT TiTLE~This Act may be cited as the “Enforcing Orders
and Reducing Customs Evasion Act of 20117,

(b) TABLE OF CONTENTS.—The table of contents for this Act is a3
follows:

Sec. 1: Short title; table of ¢ontents.
TITLE -—PROCEDURES
Sec., 101, Provedures for investigating elaifis of évasion of antidumping and countervailing
dutv orders,

Sec. 102, Application o Canada and Mexico.

TITLE T—OTHER MATTERS
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Sec. 201, Definitions,

Sec, 202, Allocation of U.S. Customs and Border Protection personnel.

Sec. 203, Regulations.

Sec.. 204. Annual report on prevention of evasion. of antidumping dnd countérvailing duty
orders,

See. 205. Government Accountability Office reporf on reliquidation authority.

TITLE I-—-PROCEDURES

SEC. 161. PROCEDURES FOR INVESTIGATING CLAIMS OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

(a) IN GENERAL.—The Tariff Act of 1930 is amended by inserting
after section 516A (19 U.S.C. 1516a) the following:

“SEC. 516B, PROCEDURES FOR INVESTIGATING CLAIMS OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

“(a) DEFINITIONS.—In this section:

“(1) ADMINISTERING AUTHORITY.--The term ‘administering
authority” has the meaning given that terin in section 771(1).

“(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term
‘appropriate congressional committees’ means—

“{A) the Committee on Finance and the Commitiee on
Appropriations of the Senate; and

“(B) the Commnittee on Ways and Means and the Committee
on Appropriations of the House of Representatives,

“(3) COMMISSIONER.—The ferm ‘Commissioner” means. the
Commissioner responsible for U.S. Customs and Border Protection,

“(4y COVERED  MERCHANDISE~—The  ‘term  ‘covered
merchandise” means merchandise that is subject to—

“(A) an antidumping duty order issued under section 736;

“(B) a finding issued under the Antidumping Act, 1921; or

“(C) a countervailing duty order issued under section 706:
“(5) ENTER; ENTRY.—The terms “entet’ and ‘éntry” vefer to the

entry, or withdrawal from warehouse for consumption, in the customs
territory of the United States.
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“(6) EVADE; EVASION.—The terms ‘evade’ and ‘evasion’ refer to
entering covered merchandise into the customs territory of the United
States by means of any docuwient or electronically transmitted data or
information, written or oral statenient, or act that is material and false,
or any omission that is material, and that results inf any cash deposit or
other security or any amount of applicable antidumping or
countervailing duties being reduced or not being applied with respect
to the merchandise.

*(7) INTERESTED PARTY.—The term ‘interested party’ has the
meaning given that term in section 771(9).

“(b) PROCEDURES FOR INVESTIGATING ALLEGATIONS OF
EVASION.—

(1) INITIATION BY PETITION OR REFERRATL,—

“(A) IN GENERAL.—Not later than 10 days after the date'on
which the Commissioner receives a petition described in
subparagraph (B) or a referral described in subparagraph (C), the
Commissioner shall initiate an investigation pursuant to this
paragraph.

“(B) PETITION DESCRIBED.~—A petition described iy this
subparagraph is a petition that—

“(iy 1s filed with the Commissioner by any party who is
an interested party with respect to covered merchandise;

“(ii) " alleges that a person has entered covered
merchandise into the customs territory of the United States
through evasion; and

“(ili) is accompanied by information reasonably
available to the petitioner supporting the allegation.

“(C) REFERRAL DESCRIBED.—A referral described in this
subparagraph is: information submitted to the Commissioner by
any other Federal agency, including the Department of Commerce
or the United States International Trade Commiission, indicating
that a person has entered covered merchandise into the custors
territory of the United States through evasion,

“(2y DETERMINATIONS. —
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“(A) PRELIMINARY DETERMINATION,—

“(1) INGENERAL.—Not later than 90 days after the date
on which the Commissioner initfates an investigation under
paragraph (1), the Commissioner shall issue a preliminary
determination, based on information available to the
Commissioner at the time of the determination, with réspect
to- whether there is a reasonable basis to believe or suspect
that the covered merchandise was entered into the customs
territory of the United States through evasion,

“(i) EXTENSION.—The Commissioner may extend by
not more than 45 days thie time period specified in clause (i)
if the Commissioner determines that sufficient information to
make a preliminary determination under that <clause is not
available within that time period or the inquiry is unusually
complex.

“(B) FINAL DETERMINATION.—

“(i) IN GENERAL—Not later than 120 days after
making a preliminary determination under subparagraph (A),
the Commissioner shall make a final determination, based on
substantial evidenee, ‘with respect to whether covered
merchandise was entered ‘into the. customs territory of the
United States through evasion.

“(ii) EXTENSION.-—The Commissioner may extend by
not more than 60 days the time period specified in clause (i)
if the Commissioner determines that sufficient information to
make a findl determination under that clause is not available
within that time period or the inquity is unusually complex.

(1) OPPORTUNITY FOR COMMENT : HEARING.~After
making a preliminary determination under subparagraph (A)
and before issuing a final determination under this
subparagraph with respect to whether covered merchandise
was enteted into the customs territory of the United States
through evasion, the Commissioner shalj—

“(1) provide ariy person alleged to have entered the
merchandise into the customs territory of the United
States through evasion, and any person that is an
interested party with respect to the merchandise, with an
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opportunity to be heard;

“(II) upon request; hold a hearing’ with tespect to
whether the covered merchandise: was entered into the
customs territory .of the United States through evasion;
and

“(II) provide an opportunity for public comment,

“(C) AUTHORITY TO COLLECT AND VERIFY ADDITIONAL

INFORMATION.—In making a preliminary determination under

subparagraph (A) or a final determination under subparagraph
(B), the Commissioner—

“(i) shall exercise all existing authorities to collect
inférmation needed to make the determination; and

“(ii) may collect such additional information as is
necessary to make the determination through such methods
as the Commissioner considers appropriate, including by-—

“(1) issuing a questionnaire with respect to covered
merchandise to—

“(an) a person that filed a petition under
paragraph-(1)(B);

“(bb) a person alleged to have entered covered
merchandise into the customs temitory of the
Undted States through evasion; or

“(cc) ‘any other person that is an interesied
party with respect to the covered merchandise; or

“() conducting verifications, including on-site
verifications, of any relevant information.

“(D) ADVERSE INFERENCE.—

“(i) IN. GENERAL.~If the Commissioner finds that a
person that filed a petition under paragraph (1)(B), a person
alleged to have entered covered merchandise into the
customs territory of the United States through evasion, or a
foreign producer or exporter, has failed to cooperate by not
acting to the best of the person's ability to comply with a
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request for information, the Commissioner may, in
making a preliminary determination under subparagraph (A}
or a final determination under subparagraph (B), use an
inference that is adverse to the interests of that person in
selecting - from among the facts otherwise available to
determine whether evasion has occurred.

“{ii) ADVERSE INFERENCE DESCRIBED.-~An adverse
inference used under clause (i) may include reliance on
information derived from-—

“(D) the petition, if any, submitted under paragraph
(1){B) with respect to the covered merchandise;

“(I) a determination by the Commissioner in
another investigation under this section;

“(II) an investigation or review by the
administering authority under title VII; or

“(IV) any other information placed oit the record.

“(E) NOTIFICATION AND PUBLICATION.~—Not later than 7
days after making a preliminary determination under
subparagraph (A) or 4 final determination under subparagraph
(B), the Commissioner shall—

“(i) provide notification of the détermination to—

“(I) the administering authority; and

“(I1) the petson that submitted the petition under
paragraph (1)(B) or the Federal agency that submitted
the referral under paragraph (1)(C); and

“(ii) provide the determination for publication in the
Federal Register.

“(3) BUSINESS PROPRIETARY INFORMATION -

“(A) ESTABLISHMENT OF PROCEDURES.-—For each
investigation initiated under paragraph (1), the Commissioner
shall establish procedures for the submission of business
proprietary information under an administrative protective order
that—
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“(1) protects against public disclosure of such
information; and

“(ii) for purposes of submitting comments to the
Commissioner, provides: limited access to such information
for-—

“(I) the person that submitted the petition. under
paragraph (1)(B) or the Federal agency that submitted
the referral under paragraph (1)(C); and

“(I0) the person alleged to have entered covered
merchandise into the customs territory of the United
States through evasion.

“(BY ADMINISTRATION IN ACCORDANCE WITH OTHER
PROCEDURES.—The procedures established under subparagraph
(A) shall be administered, to the maximum extent practicable, in
accordance with administrative protective order procedures undet
scetion 777 by the administering authority.

“Cy DISCLOSURE OF BUSINESS  PROPRIETARY
INFORMATION.—The Commissioner shall, in accordance with the
procedures established under subparagraph (A), make all business
proprietary information . presented to, or obtained by, the
Commissioner during an investigation available to the persons
specified in subparagraph (A)(ii) under an administrative
protective order, regardless of when such. information is submitted
during an investigation,

“(4y REFERRALS TO OTHER FEDERAL AGENCIES —

“(A) AFTER PRELIMINARY DETERMINATION . —
Notwithstanding section 777 and subject to subparagraph {(C),
when the Commissioner makes an affirmative preliminary
determination under paragraph (2)(A), the Commissioner shall, at
the request of the head of another Federal agency; transmit the
administrative record 10 the head of that agency.

“(B) AFTBR FINAL DETERMINATION.—Notwithstanding
section 777 and subject to subparagraph (C), when the
Commissioner makes an affirmative final determination under
paragraph (2)(B), the: Commissioner shall, at the request of the
head of another Federal agency, ftransmit the complete

hitp:/Awww.congress.gov/billiext/gpoxmlc] 12/h3057 _th:xml 10/25/2011



129
H. R. 3057 (Introduced-in-House) Page 8 of' 15

administrative record to the head of that agency.

“(C) PROTECTIVE ORDERS.—Before transmitting an
administrative record to the head of another Federal agency under
subparagraph (A) or (B), the Commissioner shall verify that the
other agency has in effect with respeet to the administrative
record a protective order that provides the same or a similar level
of protection for the information in the administrative record as
the protective order in effect with respect to such information
under this subsection,

“(c) EFFECT OF DETERMINATIONS—

() EFFECT OF AFFIRMATIVE PRELIMINARY
DETERMINATION.—If the Commissioner makes a preliminary
determination in accordance with subsection (b}(2)(A) that there is a
reasonable basis to believe or suspect that covered merchandise was
entered into the customs territory of the United States through evasion,
the Commissioner shall—

“{A) suspend the liquidation of each unliquidated entry of the
covered merchandise that is subject to the preliminary
determination and that-entered on ot after the date of the initiation
of the investigation under paragraph (1) and, pursuant to the
Commissioner’s authority under section 504(b), -extend
liquidation of each unliquidated entry of the covered merchandise
that is subject to the preliminary” determination and that entered
prior to the date of the initiation of the investigation. under
paragraph {1);

“(B) review and reassess the amount of beond. or other
security the importer is required to post for each entry of
merchandise described in subparagraph (A);

“(C) require the posting of a cash deposit with respect to
each entry of merchandise described in subparagraph (A); and

“(I) take such other measures as the Commissioner
determines appropriate to ensure the collection of any duties that
may be owed with respect to merchandise described in
subparagraph {A) as a result of .a final determination under
subsection (b)(2)(B).

“(2) EFFECT OF NEGATIVE PRELIMINARY DETERMINATION,—If
the Commissioner makes a preliminary determination in accordance
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with subsection (b)(2)(A) that there is not a reasonable basis to
believe or suspect that coversd merchandise was entered into the
custotns  tetritory  of the United States through evasion, the
Commissioner shall continue the investigation and notify the
administering authority pending a final determination under subsection

bX2)(B).

“(3) EFFECT OF AFFIRMATIVE FINAL DETERMINATION,—If the
Cominissioner makes a final determination in accordance with
subsection (b)(2)(B) that covered merchandise was entered into the
customs territory of the United States through evasion, the
Comumissioner shall—

“(A) suspend or continue to suspend, as the case may be, the
liquidation of each entry of the covered merchandise that is
subject to the determination and that enters on or after the date' of
the determination and, pursuant to the Commissionet’s authority
under section 504(b), extend or continue to extend, as the case
may be, the liquidation of each entry of the covered merchandise
that is subject to the determination and that entered prior to the
date of the determination;

“(B) riotify the administering authority of the determination
and request that the administering authority-—

“(i) identify the applicable antidumping or
countervailing duty assessment rate for the entries for which
liquidation is suspended under paragraph (1)(A) or
subparagraph (A) of this paragraph; or

“ii) if no such assessment rates are available at the
time, identify the applicable cash deposit rate to be applied to
the entries described in subparagraph (A), with the applicable
antidumping or countervailing duty assessment rates to be
provided &s soon as such rates become available;

“(C) require the posting of cash deposits and assess dutiés on
each entry of merchandise described in subparagraph (A) in
accordance with the instructions received from the administering
authority under paragraph (5);

“(D) review and reassess the amount of bond or other
security the importer is required to post for merchandise described
in subparagraph (A) to ensure the protection of revenue and
compliance with the law; and
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“(E) take such additional enforcement measures as the
Commissioner determines appropriate, such as—

“(i) initiating proceedings under section 592 or 596:

“(iiy implementing, in consultation with the relevant
Federal agencies, rule sets or modifications to rules sets for
Identifying, particularly through the Automated Tarpeting
System and the Automated Commercial Environment,
importers, othet parties, and merchandise that may be
agsociated with evasion;

“(1il) requiring, with respect to merchandise for which
the importer has repeatedly provided incomplete or
erroneous entry summary ‘information in connection with
determinations of evasion, the importer to submit enfry
summary documentation and to deposit estimated duties at
the time of entry;

“(iv) referring the record in wholé or in part to U.S,
Immigration and Customs Enforcement for civil or criminal
investigation; and

“(v) transmitting the administrative record io the
administering authority for further appropriate proceedings.

“(4) EFFECT OF NEGATIVE FINAL DETERMINATION.—If the
Commissioner makes a final determination in accordance with
subsection (b}(2)(B) that covered merchandise was not entered into the
customs tervitory of the United States through evasion, the
Commissioner shall terminate the suspension of liquidation pursuant to
paragraph (1)(A) and refund any cash deposits collected pursuant to
paragraph (1)(C) that are in excess of the cash deposit rate that would
otherwise have been applicable the merchandise,

“(5) COOPERATION OF ADMINISTERING AUTHORITY . —

“(A) IN GENERAL.—Upon receiving a notification from the
Commissioner under paragraph (3)(B), the administering
authority shall promptly provide to the Commissioner the
applicable cash deposit rates and antidumping or countervailing
duty assessment rates and any necessary liguidation instructions.

“(B) SPECIAL RULE FOR CASES IN WHICH THE PRODUCER
OR EXPORTER IS UNKNOWN.—If the Commissioner and
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administering authority are unable to determine the producer
or exporter of the merchandise with respect to which a
notification is made under paragraph (3)(B), the administering
authority shall identify, as the applicable cash deposit rate or
antidumping or countervailing duty assessment rate, the cash
deposit or duty (as the case may be) in the highest amount
applicable to any producer or exporter, including the “all-others’®
rate: of the merchandise subject to an antidumping order or
countervailing duty order under section 736 or 706, respectively,
or a finding issued under the Antidumping Act, 1921, or any
administrative review conducted under section 751,

“(d) SPECIAL RULES.—

“(1) EFFECT ON OTHER AUTHORITIES ~—Neither the initiation of
an investigation under subsection. (b)(1) nor a preliminary
determination or a final determination under subsection (b)(2) shall
affect the authority of the Commissioner—

“(A) to pursue such other enforcement measures with respect
to the evasion of antidumping or countervailing duties as the
Commissioner determines; necessary, including enforcement
measures described in clauses (i) through (iv) of subsection (c)(3)
(E); or

“(B) to assess any penalties or collect any applicable duties,
taxes, and fees, including pursuant tosection 592.

“(2) EFFECT OF DETERMINATIONS ON FRAUD ACTIONS.—
Neither a preliminaty determination nor 4 final determination under
subsection (b)(2) shall be determinative in a proceeding under section
592.

“(3) NEGLIGENCE OR INTENT.—The Commissioner shall
investigate and make & preliminary determination eor a final
determination under this section with respect to whether a person has
entered covered merchandise into the customs territory of the United
States through evasion without regard to whether the person—

“(A) intended to violate an antidumping duty order or
countervailing duty order under section 736 or 706, respectively,
or a finding issued under the Antidumping Act; 1921; or

“(B) exercised reasonable care with respect to avoiding a
violation of such an order or finding.”.
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(b) TECHNICAL AMENDMENT~~Clause (if) of section 777(b)(1)(A)
of the Tariff Actof 1930 (19 (1.S.C. 1677f(b)(1)(A)) is amended to read as
follows:

“(ii) to an officer or employee of U.8. Customs and’
Border Protection who is directly involved in conducting an
investigation regarding fraud under this title or claims of
evasion under section 516B..

(c) JUDICTAL REVIEW.—Section 516A(a)(2) of the Tariff Act of
1930 (19 U.S.C. 1516a(a)(2)) is amended—

(1) in subparagraph (A)—
(A) in clause (1)(I11), by striking “ot” at the end;
(B) in clause (ii), by adding “or” at the end; and
(C) by inserting after clause (ii) the following:
*(iii) the date of publication in the Federal Register of a
determination described in clause (ix) of subparagraph (B),”;

and -

(2} in subparagraph (B), by adding at the end the following new
clause:

“(ix) A determination by the Commissioner responsible
for U.S. Customs and Border Protection under section 516B
that merchandise has been entered into the customs territory
of the United States through evasion.”,

(d) FINALITY ‘OF DETERMINATIONS.—Section 514(b) of the Tariff
Act of 1930 (19 U.S.C. 1514(b)) is amended by striking “section 303™ and
all that follows through “which are reviewable” and inseiting “section 516B
or title VII that are reviewable”,

SEC. 102, APPLICATION TO CANADA AND MEXICOQ.

Pursuant to article 1902 of the Nosth Anierican Free Trade Agreement
and section 408 of the North American Free Trade Agreement
Implementation Act (19 U.S.C. 3438), the amendments made by this title
shall apply with respect to goods from Canada and Mexico,

TITLE II-OTHER MATTERS
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SEC. 201, DEFINITIONS.

In this title, the terms “appropriate congressional committess”,
“Commissioner”, “covered merchandise™, “enter” and “entry”, and “evade”
and “evasion” have the meanings given those terms in section 516B{a) of

the Tariff Act of 1930 (as added by section 101 of this Act).

SEC. 202. ALLOCATION OF U.S. CUSTOMS AND BORDER PROTECTION
PERSONNEL.

(a) REASSIGNMENT AND ALLOCATION.—The Commissioner
shall, to the maximum extent possible, ensure that U.S. Customs and Border
Protection—

(1) employs sufficient personnel who have experfise' in, and
responsibility for, preventing the entry of covered merchandise into the
customs territory of the United States through evasion; and

(2) on the basis of risk assessment metrics, assigns sufficient
personnel with primary responsibility for preventing the entry -of
covered merchandise into the customs territory of the United States
through evasion to the ports of entry in the United States at which the
Commissioner determines potential evasion presents the most
substantial threats to the revenue of the United States.

(b) COMMERCIAL ENFORCEMENT OFFICERS.—Not later than 30
days after the enactment of this Aci, the Secretary of Homeland Security,
the Commissioner; and the Assistant Secretary for U.S. Immigration and
Customs Enforcement shall assess and properly allocate the resources of
U.S. Customs and Border Protection and U.S. Immigration and Customs
Enforcement—

(1) to effectively implement the provisions of, aid amendments
made by, this Act; and

(2) to improve efforts to investigate and combat évasion.
SEC.203. REGULATIONS.

(a) IN. GENERAL.—Not later than 240 days after the date of the
enactment of this Act, the Commissioner shall issue regulations to carry out
this title and the amendments made by title I,

(b) COOPERATION BETWEEN U.S. CUSTOMS AND BORDER

PROTECTION, U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT,
AND DEPARTMENT OF COMMERCE.~~Not later than 240 days after the
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date of the enactment of this Act, the Commissiover, the Agsistant
Secretary for U.S. Tmmigration and Customs Enforcement, and the
Secretary of Commerce shall establish procedures to ensure maximum
cooperation. and communication. between U.S. Customs and Border
Protection, U.S. Immigration and Customs FEnforcement, and the
Department of Commerce in order to quickly, efficiently, and accutately
investigate allegations of evasion under section 516B of the Tariff Act of
1930 (as added by section 101 of this Act).

SEC. 204. ANNUAL REPORT ON PREVENTION OF EVASION OF
ANTIDUMPING AND COUNTERVAILING DUTY ORDERS.

(a) IN GENERAL.—Not later than February 28 of each year, beginning
in 2012, the Commissioner; in consultation with. the Secretary of
Commerce, shall submit to the appropriate congressional committees a
report on the efforts being taken pursuant to section 5168 of the Tariff Act
0f 1930 (as added by section 101 of this Act) to prevent the entry of coverad
metchandise into the customs territory-of the United States through evasion.

(b) CONTENTS—Each report required under subsection {a) shall
include—

(1) for the fiscal year preceding the submissioi of the report—

(A) the number and a brief description of petitions and
referrals received pursuant to section SI6B(b)(1) of the Tariff Act
of 1930 (as added by section 101 of this Act);

(B) the results of the investigations initiated under such
section; including any related enforcement actions, and the
amount of antidumping and countervailing duties collected as a
result of those investigations; and

(C) to the extent appropriate, a summiary of the efforts of
U.S. Customs and Border Protection, other than efforts initiated
pursuant section 5168 of the Tariff Act of 1930 (as added by
section 101 of this Act), to prevent the entry of covered
merchandise into the customs territory of the United States
through evasion; and

(2) for the 3 fiscal years preceding the submission of the report, an
estirate of—

(A} the amount of covered merchandise that ¢ntered the
customs territory of the United States through evasion; and
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(B) the amount of duties that could not be collected on such
merchandise because the Commissioner did not have the authority
to religuidate the entries of such merchandise,

SEC, 205. GOVERNMENT ACCOUNTABILITY OFFICE REPORT ON
RELIQUIDATION AUTHORITY.

Not later than 60 days after the date of the enactment of this Act, the
Comptroller General of the United States shall submit to the appropriate
congressional committees, and make available to the public, a report
estimating the amount of duties that could not be collected on covered
merchandise that entered the customs territory of the United States through
evasion during fiscal years 2009 and 2010 because the Commissioner did
not have the authority to reliquidate the entries of such merchandise,
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Member Questions For The Record

House Ways and Means Committee Hearing
October 25, 2011
Responses to Questions for Ambassador Demetrios Marantis, Deputy United States Trade
Representative

Questions from Mr. Reichert

For Both Dr. Brainard and Ambassador Marantis:

Reichert Question 1: In 2009, the United States exported roughly $15.7 billion in services to
China, a surplus of $7.5 billion. In my view, our sales should be higher, but access to the Chinese
services market remains severely restricted. China imposes limitations in many key sectors,
including banking, insurance, retail, express delivery, and telecom. Chinese investment
restrictions have a significant effect on services companies, which often require a local presence
in order to do business. Other Chinese regulatory barriers, including limitations on licenses, a
lack of transparency, and discriminatory requirements also prevent services companies from
gaining market share. What is the Administration doing to create new opportunities for U.S.
services companies that wish to export to China and continue to expand the trade surplus in
services?

A: The services sector is a major priority in the U.S. Administration’s work with China. We
will continue to use all avenues at our disposal to achieve additional market liberalization with
China, including the Strategic and Economic Dialogue (S&ED), the Joint Commission on
Commerce and Trade (JCCT), and other high-level bilateral opportunities, as well as multilateral
negotiations. Although these issues are challenging, we have achieved some progress and will
continue to push hard. We have a WTO dispute underway challenging a Chinese state-owned
monopoly in electronic payment services that is blocking our world class debit and credit card
processing companies from providing key services in China. In other areas areas, our efforts are
yielding expanded access. Regarding financial services, China now has allowed foreign banks to
compete to underwrite corporate bonds. In addition, at the 2011 S&ED, China committed to
allow foreign banks to sell mutual funds and provide custody services, and pledged to advance
towards allowing foreign-invested insurance companies to sell mandatory third party liability
auto insurance. Atthe 2011 JCCT, regarding tourism services, China agreed to further expand
the U.S.-China memorandum of understanding (MOU) on packaged leisure travel to the United
States. Regarding telecommunications services, China agreed to publish in draft and allow
public comment on the next revision of its value-added (VAS) telecommunications services
catalogue, which will define the terms of access, including scope of licenses, for China’s VAS
sector. On transparency, to implement its S&ED commitments, China increasingly is providing
a 30-day period for the public to comment on proposed trade and economic-related regulations
and rules. We also do not hesitate to challenge China’s restrictions on services at the WTO.

For Ambassador Marantis:
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Reichert Question 1: | understand that USTR filed a new WTO case last September related to
China's diserimination against U.S. electronic payment services (EPS) companies. USTR claims
that China's creation of a state-owned monopoly service provider called China Union Pay
violates China's obligations under the General Agreement on Trade in Services. It's my
understanding that China is prohibiting our suppliers from processing payment card transactions
in China so that only the state-run UnionPay can provide these services. This

WTO case seems like exactly the type of strong enforcement action that we need more of.
Could you provide an update on that case and cxplain what a victory would mean for the U.S.
companies and workers that are affected?

A: Where dialogue with China docs not lead to results, we will not hesitate to invoke WTO
dispute settlement to address our concerns. That is what we did in the EPS case, where China’s
barriers appear inconsistent with its WTO commitments. This dispute is proceeding on schedule
at the WTO. The second and final meeting of the dispute settlement panel was in December
2011, A confidential final decision on the merits is expected to be provided to the parties
sometime in May, with a public panel report available sometime in June. A favorable decision
adopted by the WTO would direct China to bring WTO-inconsistent limitations on access to its
market by foreign suppliers of electronic payment services for payment card transactions into
conformity with its WTO obligations. Several U.S. companies are world leaders in processing
card-based electronic payment transactions. A decision against China’s measures, which
established the monopoly for China’s national supplier, also would send a clear message that
China cannot continue giving unfair advantages to favored national champions contrary to WTO
rules.

Questions from Mr. Smith

Smith Question 1: [ am committed to removing obstacles for U.S. exports. One of the greatest
frustrations | hear from agriculture producers in my district comes from the unfounded and
unscientific sanitary and phytosanitary (SPS) barricrs imposed by some of our trading partners.
As you know, China continues to maintain a series of regulations and restrictions on U.S.
agriculture exports which are not supported by science. China must continue to work towards
bringing its regulations into compliance with sound scientific principles and international
standards. What is the Administration doing to remove these persistent barriers?

A: Achieving full market access for U.S. agriculture products in China remains a top priority for
this Administration. The United States continues to urge China to eliminate barriers and open
its market fully in a manner that is based on science, consistent with international guidelines, and
is commercially viable. Intensive bilateral engagement has eliminated important SPS barriers to
our pork and poultry exports and has facilitated soybean exports, but we continue to press to
eliminate troubling obstacles to beef trade and other Chinese measures that harm our agriculture
sector.
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Smith Question 2: More specifically, my home state of Nebraska ranks first in commercial red
meat production, and as you know the USTR has been working for a number of years to gain full
access to the Chinese market for U.S. beef producers under international standards established by
the OIE. The most recent talks in January of this year resulted in an impasse, with the Chinese
insisting on conditions which arc either not consistent with the OIE standards or are not
commercially viable. Does your office have a plan to address beel access at the Joint
Commission on Commerce and Trade meetings in December and move this important discussion
forward? Also, how will you proceed with the beef market access negotiations with Japan?

A: Achieving full market access for U.S. beef and beef products in China remains a top priority
for this Administration. The United States continues {0 urge China to reopen its beel market
fully in a manner that is based on science, consistent with international guidelines, and is
commercially viable.

Ambassador Siddiqui and Under Secretary Scuse visited Beijing in late October 2011 to discuss
beef market access with their counterparts, as well as other critical priorities like pork market
access. At the Joint Commission on Commerce and Trade Plenary in late November 2011, both
sides endorsed a commitment to increased technical engagement. Secretary Vilsack had good —
and lengthy — discussions with his Chinese counterparts, and we discussed the issue at the
official Plenary meecting with Vice Premier Wang Qishan. We have now reached out again to
China to follow up and hope that these technical discussions will position us for more fruitful
progress on the beef issue in early 2012.

The Administration is also deeply concerned about China’s unwarranted ban on the use of
ractopamine, a common feed additive. We are continuing to press China on this issue, including
at the agricultural trade talks held in Beijing in late October 2011.

Further opening Japan’s beef market in a manner that is based on science, is consistent with
international standards, and is commercially viable remains a high priority for the U.S.
Government. At the end of last year, Japan started the process to reassess the BSE issue, which
we view as a vehicle for the United States to make progress with Japan on beef market access.
As the first step of this process, Japan submitted questions to its Food Safety Commission to
undertake a risk assessment that would support raising the age limit beyond the current threshold
in a commercially-viable manner. We will continue to be in close touch with Japan as they move
forward with the revisions of its BSE measures.

Questions from Mr. Kind
For Both Dr. Brainard and Ambassador Marantis:

Kind Question 1: The Committee is going to do some work on Customs Re-Authorization in the
next several months. Every vear Customs reports that the number one country for infringed
products is China. What should we be doing to address this problem? Are there legislative
changes that we can make to ensure that products made with stolen inputs are not allowed entry
into the United States?
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A: The levels of IPR theft that occur in China, as well as the volumes of IPR infringing goods
exported from China, remain unacceptably high. That is why the President, in his State of the
Union address, called for enhanced inspections to prevent counterfeit, pirated, or unsafe goods
from crossing our borders, and we will provide more details on these efforts in the weeks and
months ahead. The Administration is working to protect American IPR in China, and to reduce
the export of infringing products made in China, through a variety of mechanisms — including
results-oriented dialogue on IPR protection and enforcement, the annual Special 301 Report, and
enforcing international rules to protect American intellectual property and market access through
the WTO. The Administration pursues this strategy in close coordination with other relevant
U.S. agencies, stakeholders, trading partners, and Congress. In addition, USTR works closely
with the U.S. Intellectual Property Enforcement Coordinator’s Office, and the U.S. Department
of Homeland Security ~including U.S. Customs and Border Protection and U.S. Immigration and
Customs Enforcement -- among many others agencies, to consider additional steps the United
States can take to protect ourselves from these illegal and, in some cases, dangerous imports.

Kind Question 2: (Given the current impasse in the Doha Round, however, what additional steps
can the U.S. and other nations take to address the subsidies received by China's fishing fleet and
the effect it has on fish stocks?

A: The United States will continue to pursue the prohibition of harmful fisheries subsidies that
contribute to overfishing and overcapacity and in doing so will maintain pressure both directly
and indirectly on China regarding such subsidies received by their fishing fleets. This will
include continued work through the WTO, as well as in other relevant multilateral and regional
fora such as the UN, FAO, APEC, and through the TPP negotiations. In the WTO Subsidies
Committee, for example, we will be examining very closely China’s most recent subsidy
notification to determine whether it is complete and if not, we will pursue the issuc in the course
of the Committee’s work in accordance with the provisions of the WTO Subsidies Agreement.

Kind Question 3: Will the Administration include Chinese fisheries subsidies as a priority issue
in upcoming bilateral meetings, including the JCCT (Joint Commission on Commerce and
Trade)?

A: The Administration has engaged China on the issue of fisheries subsidies through our
muttilateral discussions at the WTO. Together with the Commerce Department, USTR also is
investigating the extent of China’s use of fisheries subsidies and will be considering whether the
issue of fisheries subsidies should be placed as a priority issue on the agenda of upcoming
bilateral meetings with China, including the JCCT.
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Questions from Mr. Neal

For both Dr. Brainard and Ambassador Marantis:

Neal Question 1: Ambassador Marantis and Secretary Brainard, the medical technology industry
is very concerned about the price controls proposed by the Chinese government, which could
severely reduce market access, especially for small and medium size enterprises. What steps can
you take to prevent these price controls from happening? Also, as you know, China requires the
medical device industry to obtain approval from the US FDA before even beginning China's
regulatory process. In my opinion, this is discriminatory since China's domestic producers have
no such redundant requirements, and significantly delays American firms' market access. What
can be done to address this problem?

A: The Administration has engaged China on the importance of not implementing unfair price
controls. This has been an ongoing effort, and so far, we are continuing to press for concrete
progress. We understand that the latest Chinese proposal (August 2011) envisages the
introduction of price controls in 2012. We have raised our concerns concertedly at senior levels
and in the Joint Commission on Commerce and Trade (JCCT) and will continue to press China
to hit the pause button and meet with industry to find a path forward so that Chinese consumers
are not blocked from the benefits of our products.

The Administration also has raised concerns about China’s redundant regulations for many
years. We have achieved sore success through raising the issue at WTO committee meetings
and the JCCT, where the Chinese agreed not to impose duplicative regulations by separate
agencies. We also have raised the problem of China requiring regulatory approval in the country
of origin — such as FDA approval for U.S. medical devices — before China will consider
approving the product. So far, the Chinese have maintained that this is a health and safety issue,
indicating that prior approval provides them greater confidence in the safety of the medical
device. Our view is that there are other, better, ways for China’s FDA to ensure the saflety of
medical devices. We will continue to work to address this issue.

Neal Question 2: The medical technology industry also is concerned about protection of its
intellectual property in China. Failure to adequately protect IP means not only a loss of revenues
for the industry, but also potential liability and patient heaith concerns as well. What steps is the
Administration taking to seek better IP enforcement from Chinese authorities?

A: Creativity and innovation are the engines of the American cconomy. According to industry
estimates, IP-intensive industries employ about 18 million Americans. Countries that fail to
respect U.S. intellectual property, either by failing to implement or enforce laws that adequately
protect American intellectual property, or creating policies that disadvantage U.S. right holders,
put American workers and businesses at a disadvantage. The Administration is committed to
working with America’s trading partners to secure adequate and effective intellectual property
safeguards wherever American goods and services are sold.
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With regard to China, the Administration is working to protect American IPR in China through a
variety of mechanisms — including results-oriented bilateral and multilateral dialogue with China
on [PR protection and enforcement, the annual Special 301 Report, and enforcing international
rules to protect American intellectual property (IP) and market access through the WTO. USTR
undertakes this strategy in close coordination with other relevant U.S. agencics, stakcholders,
trading partners, and Congress. We have made progress on some IP challenges through both the
WTO, and JCCT and S&ED processes, although much more remains to be done. For example,
because of a U.S. trade enforcement win at the WTO, China has reformed its customs rules on
destruction of counterfeit goods to comply with its WTO obligations. And through last year's
JCCT and S&ED, we were able to push China to establish a State Council-level leadership
structure to enhance IPR enforcement throughout China. We are open to all approaches, whether
through robust engagement or through trade enforcement actions, to get substantive results from
China on intellectual property challenges.

Neal Question 3: Ambassador Marantis and Secretary Brainard, in both of your written
statements you highlight the fact that at the most recent Strategic and Economic Dialogue, China
pledged to open its mandatory third party liability auto insurance market to foreign insurers. |
welcome this news and am interested to know what steps the Chinese are taking towards
fulfilling this commitment? Also, what are your plans for following up and ensuring that this
commitment is met?

A: China has not yet taken visible steps to fulfill its 2011 S&ED commitment to open its
mandatory third party liability auto insurance market to foreign-invested insurers. The U.S.
Administration continues to press this issue actively as a top priority with all relevant Chinese
policymakers, including the China Insurance Regulatory Commission and China’s Ministry of
Finance, in all appropriate high-level bilateral meetings, such as the S&ED and the U.S.-China
Insurance Dialogue.

Neal Question 4: I'm hearing a great deal from U.S. manufacturers, including some in
Massachusetts, about allegations that the Chinese government has orchestrated an artificial
increase in the prices of Rare Earth Elements. For example, the price of neodymium, an element
vital also to our defense industry, has increased by 1000 percent in the past 18 months.
Ambassador Marantis and Secretary Brainard, can you tell me what steps the Administration is
taking to address the effect of this price manipulation on our manufacturers?

A. We are very concerned about China’s export restraint policy, which affects numerous raw
materials, including rare earths. In closc cooperation with like-minded trading partners, we have
been making a concerted effort to move China away from these market distorting policies. In
addition to the JCCT and other bilateral discussions, we also have been working multilaterally
through the WTO and other international organizations to push for a closer examination of
market-distorting policies — like China's export restraints -~ that run contrary to the reality of
global interdependence when it comes to raw materials.
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The recent major WTO victory in the U.S. challenge to China’s export restraints on nine
categories of key industrial raw materials also sends a strong signal to China that these kinds of
policies must be eliminated. We are actively gathering facts on China's export restraint policies
on rare earths and other raw materials that could assist us in determining our most effective next
steps.

Neal Question 5: Ambassador Marantis and Secretary Brainard, we just entered into three new
Free Trade Agreements, but we have not spent enough time discussing the critical importance of
adherence to the rules of global free trade - and one of my big concerns is the blatant and
fraudulent evasion of our Antidumping and Countervailing Duty Orders. These agreements will
do no good if they are used to facilitate circumvention and evasion of our trade laws. For
example, unscrupulous exporters and importers of goods from China subject to antidumping and
countervailing duty orders regularly commit Customs fraud to evade the duties imposed by the
U.S. government. Trade cheats are no different than tax cheats. [ am concerned that this rampant
evasion makes U.S trade remedics meaningless. This is an urgent issue that must be dealt with
and our government needs to do a much better job of enforcing the laws that are on the books. I
am told there are over $400 million in uncollected duties annually in just eight industries. The
total in uncollected duties in goods from China is likely far greater than that. What is the
Administration doing to address this problem?

A: We agree that these are serious issues. The U.S. Department of Homeland Security — through
U.S. Customs and Border Protection and U.S. Immigration and Customs Enforcement, the U.S.
Department of Commerce, and the U.S. Department of Justice are the front line agencies deeply
engaged in combating this problem, and we support the efforts being taken to address the
problem of circumvention and duty evasion in a number of U.S. antidumping and countervailing
duty orders involving Chinese firms.

Additionally, USTR, through its multilateral and bilateral interactions with its trade partners
throughout the Asia Pacific region, is actively seeking strong commitments on cooperation in
achieving compliance with all U.S. trade laws, including antidumping and countervailing duty
law. We have such commitments in our three new FTAs.

Neal Question 6: The export-led strategy that produced such enormous growth for China is only
as good as demand is. It seems to me that one approach to building demand in China and which
seems to be in China's best interest, is to assist in boosting the Chinese social safety net through a
robust retirement system. Yet, it is my understanding that the Chinese private pension system
needs developing. It has been suggested that China should allow the most experienced,
technically competent, and market-expert U.S. companies to enter the Chinese Enterprise
Annuity market, which is Chinese equivalent to our 401 (k) system, as soon as possible under the
current Licensing framework to help free up more capital for domestic consumption. Secretary
Brainard, what are your thoughts on that assertion and what more can the Administration do to
ensure that this occurs?
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A: Chinese citizens have to save substantial amounts of their income due to China’s weak social
safety net, which provides limited public pension and unemployment insurance coverage, and the
limited availability of financial products that could help households save more efficiently to meet
their financial goals and insure against risks. Chinese households” high saving rate is a major
obstacle to China’s efforts to shift towards consumption-led growth, and no doubt reduces
Chinese demand for U.S. goods and services.

China needs to address the root causes of its high saving rate, including by welcoming increased
foreign participation that would allow U.S. firms could help China achicve its goal of building a
more modern retirement system by bringing their expertise and technical competence into their
market. We have shared our own experiences with the Chinese in the hope that this will help
them develop a modern enterprise annuity (401k) system. We continue to press China through
the S&ED and other channels to re-open its enterprise annuitics licensing system and grant
licenses to qualified U.S. financial services companies to supply enterprise annuities services and
financial products on the same basis as Chinese firms. This will remain a high priority for the
U.S.-China Strategic and Economic Dialogue.

Neal Question 7: Once a trade secret is disclosed, it permanently loses all of its value. One
recent estimate places the value of trade secrets owned by publicly traded U.S. companies at five
trillion dollars. See Elizabeth A. Rowe, "Contributory Negligence, Technology, and Trade
Secrets,” 17 George Mason Law Review (2009), 1. | would like to know what the
Administration is planning to do to help strengthen the legal infrastructure that applies to the
protection and enforcement of U.S. trade secrets in China?

A: We share your deep concerns about cases of trade secret theft and about the problem of the
theft of intellectual property more generally. China must ensure that its IPR enforcement system
serves to both effectively deter IPR infringement and compensate rights holders who are victims
of such infringement. To achieve these goals, China must provide fair, open, transparent, and
predictable administrative, civil, and criminal enforcement mechanisms for all forms of IPR,
including trade secrets.

The Administration has repeatedly raised the issue of violations of trade secrets with the Chinese
government at the most senior levels where we will continue to press China to improve the legal
infrastructure to strengthen the protection of trade secrets of both domestic and foreign
corporations and to improve enforcement of IP rights. We also are engaged in candid dialogue
with our stakeholders about the importance of careful, long-teem strategic thinking about the
protection and use of their core assets in every market where IPR protection and enforcement
remains a challenge.

For Ambassador Marantis:

Neal Question 1: The United States International Trade Commission recently published an
important report on the effects of China's IPR theft on the US economy. The numbers were
staggering in terms of job losses, including to the [P-intensive manufacturing sector - high tech,
transportation equipment, chemicals and consumer equipment - proving that IP is a big

8



145

contributor to the manufacturing sector. That study found that nearly a million jobs could be
created in the IP-intensive sector of the U.S. economy if China's respect for IP was similar to
how the U.S. respects IP. Ambassador Marantis, what options do you have to use this study to
secure change from China? Are there cases that the Administration or the ITC can initiate to
address these problems?

A: This study underscores the serious challenges we face in China regarding rampant IPR theft.
It also sends a clear message to China, and we will continue to be relentless in pressing to
achieve sustained improvements in China’s IP enforcement. USTR works to protect American
IP rights holders in China through a varicty of mechanisms — including results oriented dialogue
on IPR protection and enforcement, the annual Special 301 Report, and enforcing WTO rules to
protect American innovators’ IP and market access rights. USTR undertakes this strategy in
close coordination with other relevant U.S. agencies, stakeholders, trading partners, and
Congress.

o In the case of China, intensive bilateral dialogue has achieved tangible results. For instance,
the Administration secured wide-ranging commitments from China in the S&ED and JCCT
to eliminate discriminatory “indigenous innovation” criteria used in government procurement
and to select industrial equipment for preferential treatment, thus ensuring access to China’s
market for American machinery manufacturers.

*  On software, the United States’ pressure has led China to create unprecedented audit and
inspection mechanisms to drive the use of legitimate software in the government sector and
at state-owned enterprises (SOEs).

» China also has taken steps to address piracy of electronic journals, create more effective
judicial rules for addressing Internet piracy, and crack down on landlords who rent spacc to
counterfeiters in China.

s USTR’s Notorious Markets out-of-cycle review under Special 301 provisions of the Trade
Act of 1974 encouraged significant results such as:

* A commercial deal between major Western music labels and China’s most popular
website to provide access to legal content, rather than linking to pirated music.

e A major Chinese sales website announcing a new trademark enforcement program
with major brand owners.

* More systemically, through last year’s JCCT and S&ED, we were able to successfully push
China to institutionalize its high-level government coordination and leadership mechanisms
to enhance long-term [PR protection and enforcement.

But, PR theft in China remains and we will continue to prioritize this issue in our engagement
with China.

Neal Question 2: Ambassador Marantis, what are your expectations for the upcoming JCCT as
far as 1P is concerned, particularly with respect to software legalization by the SOEs? Isn't this
another way for China to subsidize its manufacturing sector by allowing its largest and most
profitable SOEs to not pay for the I'T they use in the manufacture of products destined for the
United States and other markets? China's 12th five-year plan envisions a strengthening of the

9



146

SOEs in strategic sectors. What are you doing to ensure that China actually moves on the SOE
commitments? Is Treasury helping you with this effort given its work wilh the Chinese in this
area?

A: We continue to engage China at all levels to address soflware piracy, since this is a major
problem, and we have made some progress. In fact, the President himself pressed the issue
during Jast year’s State visit by President Hu }intao.

In response to our efforts, China has taken unprecedented steps to set up mechanisms that can
curb this problem, and we are pressing to see concrete change on the ground.

e China agreed at the 2010 JCCT to establish software asset management systems at
government agencies, to allocate budgets for legitimate software purchases, and to
promote the use of licensed software at SOEs.

e Atthe 2011 State Visit of President Hu, China further bolstered its commitment {o
software legalization by agreeing to conduct financial audits focused on the use of legal
software in government agencies and to publish these audit results.

o Atthe 2011 S&ED, China agreed to improve its high-level, long-term IPR protection and
cnforcement mechanism and strengthen its government inspection mechanism to make
sure that software being used by government agencies at all levels is legitimate.

e Inthe 2011 JCCT, China committed to increase resources devoted to conducting audits
and inspections, and to further improve management of government software assets,
including by the use of technical means. China also agreed to further promote the use of
licensed software in enterprises and conduct additional enterprise software management
pilot projects beyond the pilot project for 30 SOEs it has underway.

Securing these commitments required significant coordination across relevant agencies,
including with Treasury. While we must see how these steps work out in practice, and much
more work remains to be done, China’s recent commitments mark a significant opportunity for
genuine progress on this difficult issue. We will be following up aggressively through both the
S&ED and JCCT processes that are underway for 2012,

Neal Question 3: Ambassador Marantis, China made commitments at the JCCT with respect to
continuing to provide the necessary budgeting for software legalization. There are some concerns
that China is treating this as a one-off process and the budgets aren't there for continued
legalization. How is that proceeding? What are you going to do to ensure that China is treating
this as a continuous and on-going process, like all other governments do?

A: As mentioned above, we continue to engage China at all levels to address software piracy,
and China has taken a series of unprecedented steps to set up mechanisms that can curb this
problem. We share your concern that if such mechanisms and Chinese commitments are not
backed up with a continuing focus by China, including by assuring adequate budgets and other
resources, progress will cease. We have specifically pressed China in our engagements to
allocate continuing, not one-time, budget resources to software legalization. As we engage
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China in 2012 to both monitor and implement its prior commitments, as well as to build on prior
commitments, we will continue to press China to back up its commitments with real action.

Neal Question 4: Ambassador Marantis, US industry had hoped that there would be substantial
increases in sales of software as a result of the government legalization campaign, but the sales
increases are still incremental. This obviously needs to be encouraged and it would be useful to
understand the USG's strategy. In addition, industry is starting to have some progress with
respect to civil and criminal cases. Can you share some information on this and how we can
encourage more enforcement activities?

A: USTR works closely with industry to both monitor the progress of China’s software
legalization efforts, and to develop the best possible ideas for attacking the problem of software
piracy in China. We also press at expert and senior levels to remove barriers to fair and speedy
legal proceedings, so that our stakeholders can receive the relief they need. We believe that
sustained pressure on China from all quarters to ensure that it protects the IP rights of software
companies and other holders of intellectual property is critical, and such civil and criminal cases
against infringers are certainly an important tool.

Neal Question 5: Ambassador Marantis, with respect to government procurement, USG
agencies are required to purchase and use legal software. There are provisions in the FTAs that
you have managed to negotiate that extend this obligation to other governments. What are you
doing to have China undertake this same kind of obligation, even before it completes its FTA
negotiations for its agencies and its vendors? Is there more that we can do to lead by example?

A: Although we are not engaged in F'TA-type negotiations with China, we believe that
maintaining high-level political pressure on China on the issue of software legalization through
negotiating fora like the JCCT and the S&ED, as well as other high-level bilateral meetings, can
yield positive results in the area of government procurement of legal software. We agree with
you that the United States should lead by example, and the U.S. Intellectual Property
Enforcement Coordinator, housed in the White House, has been working with Federal agencies
to review the U.S. Government’s practices and policies regarding the use of software by Federal
contractors and to promote the use of only legal software. Additionally, in January 2011, White
House officials issued a joint statement to federal executives reminding them that all technology
used in the Federal government must be properly licensed in accordance with applicable law.
The Administration will continue to lead by example in this arca, as we engage other countries
like China on the issue.

Neal Question 6: Ambassador Marantis, the Committee is going to do some work on Customs
Re-Authorization in the next several months. Every year Customs reports that the number one
country for infringed products is China. What should we be doing to address this problem? Are
there legislative changes that we can make to ensure that products made with stolen inputs are
not allowed entry into the United States?
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A: USTR works closely with other offices and agencies, including the U.S. Intellectual Property
Enforcement Coordinator, and the agencies within the U.S. Department of Homeland Security
with the authority to enforce U.S. IP laws — including U.S. Customs and Border Protection and
U.S. Immigration and Customs Enforcement -- among many others, to consider additional steps
the United States can take to protect ourselves from these illegal, and in some cases, dangerous
imports. One area includes enhanced inspections to prevent countterfeit, pirated, or unsafe goods
from crossing our borders, as President Obama announced during the State of the Union.

Neal Question 7: Ambassador Marantis, during the hearing, various members of the Committee
raised concerns with the protection of U.S. intellectual property in China. Despite some progress,
continuing problems with the piracy of software were discussed. I also have significant concerns
with China's weak legal infrastructure as applied to both the protection and the enforcement of
trade secrets. There are multiple obstacles to trade secret enforcement in China, including an
evidentiary burden that is too high, a minimal ability to conduct discovery, low damages that
lack any effective deterrent value, and local protectionism. Yet the protection of this valuable IP
in China is critical to maintaining the competitiveness of U.S. companics, especially given that
U.S. industry is seeing an increase in (1) both state-sponsored and private party misappropriation
of trade secrets through cross-border cybercrime, and (i) government mandated disclosure of
trade sccrets as a condition of market access or doing business in China. According to iDefense,
in 2009, "Chinese stale authorities continued their efforts to extend control over their
population's use of cyber space ... [and] cyber espionage and cyber warfare planning activities
grew incrementally in scope and sophistication." 2010 Cyber Threats and Trends, iDefense-
VeriSign, December IS, 2009. A former White House advisor noted in 2010 that, "every major
company in the U.S. and Europe has been penetrated ... China and Russia are stealing peta-bytes
worth of information.” Dealing with Sophisticated Threats in Cyberspace without Creating Big
Brother. Richard Clarke; RSA Conference 2010, March 3, 2010, available at

http://www .rsaconference.com/2010/usa/index.htm. In addition, iDefense reported an increase in
Chinese businesses' use of corporate infiltration and disruption attacks against competitors over
the course of 2009. For example, the head of the internet monitoring department within Beijing's
Municipal Public Security Bureau was arrested for allegedly accepting more than $5.8 million in
bribes to assist a local anti-virus company to defeat its competitor. As an example of the
increasing erosion of trade secret protection through government mandated disclosure, a Chinese
competition authority would consider the refusal by a successful company to license its trade
secrets to a competitor to be an "abuse of dominance" and the company forced to disclose the
confidential information if access to it was "essential to innovate and compete.” Guidelines/or
Anti-Monopoly Law Enforcement in the Area of Intellectual Property Rights, Art. IS (Fourth
Draft Revision). Moreover, various multi-national companies have had to disclose trade secrets
as part of Chinese foreign investment requirements.

A: We share your deep concerns about cases of trade secret theft and the problem of the theft of
intellectual property more generally. China must ensure that its [PR enforcement system serves
to both effectively deter IPR infringement and compensate rights holders who are victims of such
infringement. To achieve these goals, China must provide fair, open, transparent, and
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predictable administrative, civil, and criminal enforcement mechanisms for all forms of IPR,
including trade secrets.

The Administration has repeatedly raised the issue of violations of trade secrets with the Chinese
government at the most senior levels. T have done so myself in recent exchanges with my
Chinese counterpart at the Ministry of Commerce, as has Vice President Biden and Secretary
Geithner in his high-level meetings in Beijing last month. We also have been working with
China through expert dialogue and other engagement to improve the legal infrastructure for
enforcement of IP rights, including trade secrets.

Finally, we are engaged in candid dialogue with our stakeholders about the importance of
careful, long term strategic thinking about the protection and use of their core assets in every
market where IPR protection and enforcement remains a challenge.

uestions from My, Pascrell
For both Dr. Brainard and Ambassador Marantis

Pascrell Question 1: T am deeply concerned about the problem of competition from Chinese
State-Owned Enterprises (SOEs). China's meteoric rise since it gained full access to the WTO a
decade ago has been extraordinary. It has become the largest global manufacturer. But that was
not the result of free market forces alone. Rather, it is the result of deliberate government policies
to develop and dominate manufacturing and accomplished by massive intervention in the
marketplace. About half of all of the productive assets in China (like steel plants and solar panel
plants) are owned or controlled by the Chinese government through state-owned or controtled
enterprises. The Chinese government provides, for example, financing at below market rates and
raw materials at less than market prices. This gives SOEs a tremendous competitive advantage --
and has shutdown thousands of U.S. plants and cost thousands upon thousands of jobs here when
they have had to compete against dumped and subsidized imports from such Chinese state-
owned or supported enterprises.

Now the Chinese are intending to have their SOEs invest directly in the U.S. to buy or build
commercial facilities. T am concerned about Chinese state actors who want to buy and set up
commercial operations in the United States which are going to act at the direction of that
government--not based on commercial considerations--to gain market share in the U.S. or get
access to finite energy resources.

1.) What is USTR and the Administration doing to ensure that Chinese SOEs and state supported
enterprises act based on commercial considerations when they acquire an on-going facility or
build a green field facility in the U.S.? As you know, CFIUS only deals with investments
affecting national security, but investments and operations by SOEs here that are subsidized by
the Chinese government can be just as damaging to our economic security.
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A: Together with other agencies and our Embassy in Beijing, we are actively investigaling new
potential problems relating to China’s state-owned and state-invested enterprises (SOEs), in
particular following China’s implementation of the Twelfth Five-Year Plan, which calls for large
amounts of financial and other support for SOEs, particularly those in “strategic emerging
sectors” like green technologies.

The Administration has been clear that China must ensure that its SOEs do not receive unfair
advantages, such as with respect to access to credit, tax treatment, regulatory applicability, and
access to the factors of production, and have pressed for interest rate liberalization. We also
have stressed the importance of SOE operations being guided exclusively by commercial
considerations, and press for greater transparency in SOE corporate governance.

We are pressing China to address our concerns on SOESs at the highest levels and in a number of
bilateral dialogues and high-level engagements, including the Strategic and Economic Dialogues
(S&ED) and the Joint Commission on Commerce and Trade (JCCT), as well as in multilateral
fora such as the WTO and G20. _

In these dialogues, and in multilateral fora like the G-20, we also underscore the need for
Chinese SOEs to pay greater dividends into the government’s general budget, and to pursue
commercial rates of return in their commercial activities. Progress in this area cannot only help
ensure that Chinese SOEs compete fairly with other enterprises, including foreign enterprises,
but also will enable China to strengthen its social safety net, which is an important clement in
rebalancing China’s economy. With regard to Chinese SOE investment in the United States, to
the extent that any acquisition of a U.S. business raises national security concerns, CFIUS has
the authority to review the transaction and address such concerns. In addition, Chinese SOEs are
of course subject to U.S. competition laws designed to combat anti-competitive behavior.

More broadly, in both the Trans-Pacific Partnership Agreement and Doha Round negotiations,
the United States has proposed tough new disciplines on government subsidies and non-
commercial financing to SOEs.

2.) What are you doing to ensure U.S. workers and companies can compete in the U.S.
market against Chinese SOEs on a level playing ficld?

A: As we have noted in the answer above, ensuring that U.S. businesses and workers can
compete on a level playing field with our trading partners is fundamental to the Administration's
trade policy, and we are focused on ensuring that SOE preferences in China or elsewhere do not
harm our workers and businesses.

3.) What is the status of the Model BIT and are you addressing this issue within it? Any
BIT with China must have strong disciplines for SOEs that invest in the U.S. market.

A: In the context of our BIT negotiations with China and other key partners, we agree that
issues raised by SOEs and other state-influenced entities are important. The 2004 model BIT
contains a number of provisions that discipline discriminatory or unfair practices by, or in favor
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of, SOEs. The Administration is carefully considering whether additional provisions are needed
to address the problems posed by SOEs in China’s economy and in the economies of other future
BIT partners.

For Ambassader Marantis:

Pascrell Question 1: What are your expectations for the upcoming JCCT as far as IP is
concerned, particularly with respect to software legalization by the SOEs? Isn't this another way
for China to subsidize its manufacturing sector by allowing its largest and most profitable SOEs
to not pay for the IT they use in the manufacturing of products destined for the United States and
other markets? China's 12 five-year plan envisions a strengthening of the SOEs in strategic
sectors. What are you doing to ensure that China actually moves on the SOE commitments? Is
Treasury helping you with this effort given its work with the Chinese in this area?

A: We continue to engage China at all levels to address software piracy, since this is a major
problem, and we have made some progress. In fact, the President himself pressed the issue
during last year’s State visit by President Hu Jintao.

In response to our efforts, China has taken unprecedented steps to set up mechanisms that can
curb this problem, and we are pressing to see concrete change on the ground.

s China agreed at the 2010 JCCT to establish software asset management systems at
government agencies, to allocate budgets for legitimate software purchases, and to
promote the use of licensed software at SOEs.

e Atthe 2011 State Visit of President Hu, China further bolstered its commitment to
software legalization by agreeing to conduct financial audits focused on the use of legal
software in government agencies and to publish these andit results.

¢ Atthe 2011 S&ED, China agreed to improve its high-level, long-term IPR protection and
enforcement mechanism and strengthen its government inspection mechanism to make
sure that software being used by government agencies at all levels is legitimate.

s Inthe 2011 JCCT, China committed to increase resources devoted to conducting audits
and inspections, and to further improve management of government softwarc assets,
including by the use of technical means. China also agreed to further promote the use of
licensed software in enlerprises and conduct additional enterprise software management
pilot projects beyond the 30 SOE pilot projects it has underway.

Securing these commitments required significant coordination across relevant agencies,
including with Treasury. While we must sce how these steps work out in practice, and much
more work remains to be done, China’s recent commitments mark a significant opportunity for
genuine progress on this difficult issue. We will be following up aggressively through both the
S&ED and JCCT processes that are underway for 2012.
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Pascrell Question 2: China made commitments at the JCCT with respect to continuing to
provide the necessary budgeting for software legalization. There are some concerns that China is
treating this as a one-ofl process and the budgets aren't there for continued legalization. How is
that proceeding? What are you going to do to ensure that China is treating this as a continuous
and on-going process, like all other governments do?

A: As mentioned above, we continue 1o engage China at all levels to address software piracy,
and China has taken a series of unprecedented steps to set up mechanisms that can curb this
problem. We share your concern that if such mechanisms and Chinese commitments are not
backed up with a continuing focus by China, including by assuring adequate budgets and other
resources, progress will cease. Because we share that concern, we have specifically pressed
China in our engagements to allocate continuing, not one-time, budget resources to software
legalization. As we engage China in 2012 to both monitor and implement its prior commitments,
as well as to build on prior commitments, we will contintie to press China to back up its
commitments with real budgets.

Pascrell Question 3: US industry had hoped that there would be substantial increases in sales of
software as a result of the government legalization campaign, but the sales increases are still
incremental. This obviously needs to be encouraged and it would be useful to understand the
US's strategy. In addition, industry is starting to have some progress with respect to civil and
criminal cases. Can you share some information on this and how we can encourage more
enforcement activities?

A: USTR works closely with industry to both monitor the progress of China’s software
legalization efforts, and to develop the best possible ideas for attacking the problem of software
piracy in China. We also press at expert and senior levels to remove barriers to fair and speedy
court proceedings, so that our stakeholders can receive the relief they need. We believe that
sustained pressure on China from all quarters to ensure that it protects the IP rights of software
companies and other holders of intellectual property is critical, and such civil and criminal cases
against infringers are certainly an important tool.

Pascrell Question 4: In its WTO accession agreement, China made commitments to protect
against unfair commercial use and disclosure of undisclosed test and other data submitted to
authorities in China to obtain marketing approval for pharmaceuticals. Protection under the
agreement is supposed to be at least 6 years, although none is afforded in practice. What will you
do to ensure that China protects regulatory data in a way that lives up to their agreements and
supports the innovative economy we have built?

A: USTR has, in coordination with U.S. stakeholders and the U.S. Department of Commerce,
among others, pressed China to aftord meaningful protection (against unfair commercial use, as
well as against disclosure) to confidential test and other data required to support an application
for regulatory marketing approval for pharmaceutical products. While there has been some
progress, including under the JCCT, we all agree that the time is now for China to implement
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necessary revisions to its laws, rules, and regulations, so that all pharmaceutical products
utilizing new chemical entities would receive the full 6 years of protection. We will continue to
work with stakeholders and the Chinese government to ensure China’s implementation of'its
WTO commitments in this area.
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