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THIRD IN A HEARING SERIES ON SECURING
THE FUTURE OF THE SOCIAL SECURITY
DISABILITY INSURANCE PROGRAM

TUESDAY, MARCH 20, 2012

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:31 a.m. in Room
B-318 Longworth House Office Building, the Honorable Sam John-
son [Chairman of the Subcommittee] presiding.

[The advisory announcing the hearing follows:]

)
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HEARING ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

Chairman Johnson Announces the Third in a
Hearing Series on Securing the Future of the

Social Security Disability Insurance Program
Tuesday, March 20, 2012

U.S. Congressman Sam Johnson (R-TX), Chairman of the House Committee on
Ways and Means Subcommittee on Social Security, today announced a hearing on
how disability is decided. The hearing will take place on Tuesday, March 20,
2012, in B-318 Rayburn House Office Building, beginning at 10:30 a.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. However, any individual or organization
not scheduled for an oral appearance may submit a written statement for consider-
ation by the Subcommittee and for inclusion in the printed record of the hearing.

BACKGROUND:

The disability insurance program pays benefits to those who have worked in the
past but are determined unable to work because of a disability that is expected to
last more than a year or result in death. The responsibility to make the initial find-
ing on disability was assigned to the State Vocational Rehabilitation Agencies or
other appropriate State agencies in the Social Security Act Amendments of 1954.
All 50 states, plus the District of Columbia and Puerto Rico, maintain fully feder-
ally-funded agencies, collectively referred to as Disability Determination Services
(DDSs), which decide initial and continuing eligibility of disability claims. The DDS
examiner does not see claimants face-to-face and must rely on relevant medical evi-
dence that is provided by the claimant and/or medical sources in deciding whether
the individual is disabled, as defined by Federal regulation and Social Security Ad-
ministration (SSA) policies.

In FY 2011, the DDSs received over 3.3 million initial disability claims, the high-
est in the SSA’s history. Examiners completed nearly 3.4 million initial claims, re-
ducing the backlog of pending applications to 759,000, nearly 300,000 fewer claims
than were pending at the end of FY 2010. The average processing time for initial
disability claims was 109 days in FY 2011 and is projected to rise slightly in FY
2012. Over the most recent five-year period for which data is available, the percent-
age of all applications for disability benefits that were allowed ranged from 36-38
percent.

The Social Security Act considers people eligible for benefits when they are unable
“to engage in any substantial gainful activity (SGA) by reason of any medically de-
terminable physical or mental impairment which can be expected to result in death
or which has lasted or can be expected to last for a continuous period of not less
than twelve months.” The disability has to be so severe as to prevent them from
doing any “substantial gainful work which exists in the national economy,” whether
a specific job is available or not. The disability must result from a physical or psy-
chological condition that is “demonstrable by medically acceptable clinical and lab-
oratory diagnostic techniques.” In 2012, the level of earnings that constitutes per-
forming SGA is $1,010 per month for non-blind individuals and $1,690 for blind in-
dividuals.

Most claims are evaluated under a five-step sequential evaluation process. The
first two steps screen out individuals who are currently working above the SGA
threshold and applicants whose impairments are not severe. The third step com-
pares the individual’'s condition to the “medical listings"—a regulatory list of condi-
tions that are considered severe enough to prevent a person from doing any gainful
activity. If the individual's condition does not meet or equal the severity of a condi-
tion in the medical listings, the examiner proceeds to step four, which is assessing
the individual’s residual functional capacity (what an individual can do despite his
or her impairment—including past relevant work). If the individual is found able
to perform past relevant work, the claim is denied. If not, the examiner must deter-
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mine at step five whether the individual can undertake other work. State examiners
rely on medical evidence obtained from the claimant's health care providers, and can
also consult with medical experts and may purchase one or more consultative ex-
aminations.

The SSA also has several fast-track procedures for evaluating claims from individ-
uals with a terminal illness, or who have certain especially severe conditions that
are highly likely to be allowed (called Compassionate Allowances and Quick Dis-
ability Determinations).

In announcing the hearing, Social Security Subcommittee Chairman Sam Johnson
(R-TX) said, “Americans with disabilities deserve to get the right decision
as early as possible, but that’'s just not how it currently works. States strug-
gle on the front lines to make sense of the program’s complex rules to de-
cide who gets benefits. At the same time advances in treatment, rehabilita-
tion, and the workplace have created new opportunities for those with dis-
abilities to return to work. Securing the future of the disability insurance
program should address these challenges and opportunities while keeping
the process fair for both claimants and taxpayers.”

FOCUS OF THE HEARING:

The hearing will focus on how disability insurance eligibility decisions are made,
including the definition of disability and the Federal-State relationship.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
http://waysandmeans.house.gov, select Hearings.” Select the hearing for which you
would like to submit, and click on the link entitled, “Click here to provide a submis-
sion for the record.” Once you have followed the online instructions, submit all re-
quested information. ATTACH your submission as a Word or WordPerfect docu-
ment, in compliance with the formatting requirements listed below, by the close
of business on Tuesday, April 3, 2012. Finally, please note that due to the
change in House mail policy, the U.S. Capitol Police will refuse sealed-package de-
liveries to all House Office Buildings. For questions, or if you encounter technical
problems, please call (202) 225-1721 or (202) 225-3625.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As al-
ways, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone, and fax numbers of each witness.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
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ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://www.waysandmeans.house.gov/.

————

Chairman JOHNSON. Good morning.

The hearing will come to order. Good morning and welcome to
the third hearing in our series on “Securing the Future of Social
Security Disability Insurance.”

Today, we will focus on how disability is decided. For more than
50 years, the Social Security Disability Insurance Program has pro-
vided a vital safety net for workers who have worked long and re-
cently enough and who meet the definition of “disability.”

When Congress created the Disability Insurance Program in
1956, it defined “disability” as the “inability of an individual to
work due to a physical or mental impairment.”

“Qualified impairments” are those that are expected to last for
no less than one year or those expected to result in death.

Over the years, the Social Security Administration has created
complex criteria, emphasizing “complex,” and a time consuming
process that is frustrating to claimants, costly to the taxpayer, and
frequently raises questions about the consistency, accuracy and
fairness of this program.

Our witnesses today will tell us how claimants apply for dis-
ability, how the state disability determination agencies, which are
fully funded by Social Security, decide eligibility.

As we will hear today, deciding whether someone is eligible for
benefits is far from easy.

The examiners supported by medical consultants must analyze
medical and other evidence and take a series of complicated steps
to make their decisions.

In the 1980s, Congress also created requirements relating to the
opinion of treating doctors, and how pain and other symptoms af-
fect the ability of an individual to work.

A morass of policies developed to help ensure consistency and re-
spond to the courts have also added to the complexity of the pro-
gram.

It is no surprise then that there are wide variations in outcomes,
raising questions about whether this program is being adminis-
tered consistently across the country, and whether claimants are
being treated fairly.

Further, Social Security has had an up hill climb for years to
provide the kind of policy oversight, quality review, and ongoing
training that massive disability workloads require.

It has also struggled to stay current with needed updates to the
list of medical conditions considered severe enough to qualify for
benefits.

While this program has served as a vital safety net to millions
of Americans, the reality is much has changed since 1956.

Thanks to advances in medical care, many people with disabil-
ities experience greater independence, and as a result, can live
more productive lives.
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Legal and social changes have promoted participation by people
with disabilities into mainstream society, and the nature of work
has changed significantly, as we have moved from an economy
largely defined by manual labor to a service and knowledge based
economy.

Yet, the “all or nothing” standard of half a century ago is often
criticized as “work disincentive,” furthering dependence by those
who might otherwise be able to achieve varying levels of self sup-
port.

As we consider securing the future of this program, we owe it to
the American public to ensure that the program effectively serves
the interests of applicants, beneficiaries, and taxpayers.

I now recognize the Ranking Member, Mr. Becerra, for his open-
ing statement.

Mr. BECERRA. Mr. Chairman, thank you very much for calling
this, the third hearing in our series examining the Social Security
Disability Insurance System.

I want to just begin by mentioning that Social Security disability
is an earned benefit. It is not something that you just get. You
have to have paid into the system, which means you have to have
worked and paid into the system, and you must have suffered a
work ending disability to be able to qualify.

Even so, the requirements for receiving benefits are very tough.
You mentioned that. Only the very sickest and most disabled
Americans qualify.

The majority of Americans with disabilities do not meet Social
Security’s strict eligibility standard. To qualify, applicants must
submit detailed medical and other evidence demonstrating that
they are either dying or too sick or disabled to work at all, and that
their condition will last more than a year.

Moreover, in deciding whether someone cannot work, SSA con-
siders not just an individuals’ previous job or occupation, but
whether he or she can assume any job in the nation’s economy that
that individual could do despite the person’s medical condition.

Individuals who do not meet these criteria are not eligible for
disability assistance from Social Security.

Evaluating whether an individual is so sick or disabled that he
or she cannot work is a difficult task, involving complex evalua-
tions of medical evidence and other factors.

DI benefits are not generous. A typical worker receives about
$13,000 a year. Because they are either too sick or too disabled to
work at all, those benefits translate into a life line for many of
those Americans and their families.

We owe it to these Americans to pay their benefits when they
need them. Let's remember one in seven beneficiaries of these dis-
ability benefits dies within a year of being awarded benefits.

We owe it to all Americans and workers who pay into the Social
Security system to safeguard their contributions and pay only ben-
efits to those who meet the strict standard.

Social Security’s operating budget is lower today than it was in
2010, because of decisions made in this Congress in what to appro-
priate and how much to appropriate to the different agencies.

That, to me, is alarming, at a time when Social Security is in-
creasing its workload because of the economy, because of the num-
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ber of individuals aging into the system. We are finding that the
Department’s budget or the Administration’s budget is actually
shrinking in its ability to meet the needs.

That, | believe, is distressing.

As | have said before, | think we owe it to the hundreds of mil-
lions of Americans who pay into the system or who receive benefits
to hold hearings specifically on these critical decisions on budgets
for the Social Security Administration.

Americans’ contributions into the Trust Fund are what pay for
Social Security's operating expenses. Budget cuts have real con-
sequences now and in the future for Social Security and its recipi-
ents.

Initial disability claims, the topic of this hearing, are a good ex-
ample. With an aging population and the worst recession since the
Great Depression, the Social Security Administration receives over
three million applications for disability benefits a year, an average
of nearly 13,000 claims a day.

Right now, it takes SSA an average of 111 days to make a deci-
sion on a disability application.

Due to budget cuts, SSA has been operating under a hiring
freeze, which means there are fewer workers to process claims, as-
sist the public, and safeguard the Trust Fund than there were in
2011.

The state DDS offices which evaluate applications have lost more
than ten percent of their staff compared to last year. This is the
equivalent of about 2,000 skilled workers, many of whom had years
of experience.

As a result, the amount of time it takes to make the decision on
an application is rising, as is the backlog of people waiting for a
decision, which is currently about 750,000 disabled individuals.

Mr. Chairman, this is an important hearing. | believe that we
must continue to take a close look at how the system operates. We
have to make sure the benefits are there for those who need them,
and | am glad that we are holding this in a series of hearings on
the Social Security Administration, and in this case, on the dis-
ability program.

With that, | yield back the balance of my time.

Chairman JOHNSON. Thank you, Mr. Becerra.

As is customary, any member is welcome to submit a statement
for the hearing record.

Chairman JOHNSON. Before we move onto our testimony today,
I want to remind our witnesses, all of them, to please limit your
oral statements to five minutes.

However, without objection, all the written testimony will be
made part of the hearing record.

We have two panels today. Seated at the table is our first panel
witness, the Commissioner of Social Security, Michael Astrue.

Welcome, Commissioner. You may proceed.

STATEMENT OF MICHAEL J. ASTRUE, COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

Mr. ASTRUE. Thank you, Mr. Chairman.
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Chairman Johnson, Ranking Member Becerra, and Members of
the Subcommittee, thank you for this opportunity to talk about our
disability programs.

These programs have become more complex and more people de-
pend on them. Over the past five years, we have improved service
despite limited resources and the huge influx of new disability
claims.

In addition to our core work, we have seen a drastic rise in our
non-program work. Increasingly, our waiting rooms are filled not
with people looking for help with retirement or disability, but with
people needing verifications so they can qualify for Federal, state
or local programs, or for employment.

Together, we need to figure out how to keep improving services
as the population expands and baby boomers age.

To succeed, we need experienced employees, up to date tech-
nology, and streamlined policies. We must make more and smarter
investments in technology in order to best use our declining re-
sources.

Toward this goal, we are providing people with convenient online
options. We are close to testing an uniform case processing system
for DDSs.

We are using electronic tools to help us better decide and docu-
ment cases to improve quality. We are using technology to identify
more and more cases for fast tracking, and we are moving from pi-
lots to permanent process with health IT, which has the potential
to make dramatic improvements, both in quality and efficiency.

These IT investments demonstrate that we understand that we
can no longer do business as usual.

Nevertheless, technology alone cannot make disability deter-
minations. The complexity of the disability programs requires
skilled employees to make those decisions.

Unfortunately, after two straight years of less funding than we
had in Fiscal Year 2010, we will have lost 7,000 experienced em-
ployees who we cannot afford to replace.

Rather than spend time on initiatives we cannot fund, we have
focused on program simplifications. Some of these ideas we have
implemented on our own. On others, we need your help. With your
support, we can make other smart changes.

The President’s Fiscal Year 2013 budget includes a legislative
proposal, the Work Incentives Simplification Pilot, or WISP, which
has great potential to encourage persons with disabilities to return
to work.

For several years prior to 2009, we received about 2.6 million ini-
tial disability claims each year. Since 2009, that level has increased
dramatically to last year's nearly 3.3 million disability claims.

To deal with this sharp increase, we added capacity to our DDSs
and flexible national resources to help us quickly reallocate addi-
tional support to the most stressed states.

The dedication of our DDS staff and support from our Federal re-
sources has helped us keep pending disability claims considerably
lower than our original projected levels.

Furthermore, our average processing time of 104 days, and that
includes both the field office and the state DDS time, is near a
record low since we began using that combined measure.
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Social Security remains a sound investment. We have drastically
reduced the time claimants wait for a hearing decision.

In Fiscal Year 2011, we cut the average wait for a hearing below
one year for the first time since 2003. Wait times are also down
in field offices and our 800-number.

Through the hard work of our employees and technological ad-
vancements, we have kept our administrative costs very low.

Moreover, we have increased employee productivity by about four
percent in each of the last five years. Few if any organizations,
public or private, have similar accomplishments.

We are proud of these accomplishments, and appreciate your con-
fidence in us.

The scope, sensitivity, and complexity of our programs requires
well-trained people on the front lines and in key support roles. We
simply cannot continue to lose so many employees and keep up.

That challenge requires a complicated and ongoing conversation
with Congress, which is why we are so pleased to participate in to-
day’s hearing.

Before I conclude, | want to give you also an update on the Social
Security Death Master File, which | testified about last month.

After working closely with OMB and interested Federal agencies,
I am pleased to announce that we have provided the Subcommittee
with our proposed legislative specifications designed to limit access
to the Death Master File in order to reduce identity theft.

The Subcommittee’s leadership on this important issue has guid-
ed our work and we are grateful for it.

Thank you. I will be happy to answer any questions you may
have.

[The prepared statement of The Honorable Michael J. Astrue fol-
lows:]
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———

Chairman JOHNSON. Thank you. | appreciate your testimony.
As is customary for each round of questions, I will limit my time
to five minutes and ask my colleagues to also limit their ques-
tioning time to five minutes.

Commissioner, determining whether someone meets or equals
the medical listings is a critical step in deciding disability. Ad-
vances in medical science and treatment are constant.
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I was disappointed to learn from GAO’s testimony that some of
the listings have been extended repeatedly for the last 19 to 33
years, without updates.

In fact, two of the listings including those for mental impair-
ment, which count for 21 percent of all claims, have not been com-
prehensively revised for more than 27 years.

How in the world could updating these listings take that long?
Nineteen to 33 years?

Mr. ASTRUE. Well, it should not, Mr. Chairman. Very early in
my tenure, | made it a priority to change that long-standing prac-
tice in the Agency.

On my management initiative, not because Congress said so, not
because OMB said so, not because GAO said so, | set the standard
for the Agency of trying to be on a five-year cycle going forward,
in terms of updating our medical regulations.

I worked in biotech for almost 15 years. I know how important
it is to have updated medical information.

I think quite frankly GAQO’s comments were a bit unfair. We did
this on our own initiative. We have updated, if 1 remember cor-
rectly, eight of the 14. We are making very good progress on the
others.

We will not in all likelihood quite hit five years, depending on
when you decide those five years start. It might be five and a half
years.

Considering there was catch up, as you yourself pointed out, the
regulations had not been updated in 33 years, it will be easier and
faster in the future when you only have to update for three to five
years of medical advancement, instead of going over 33 vyears,
which is what we have been doing.

We have been trying to do this the right way. We have been try-
ing to do this with a high degree of consensus, with participation
from NIH, with patient advocacy groups. We have had relatively
little complaints about this process.

I think we have done this extremely well from a quality point of
view. We are doing it extraordinarily quickly by historical stand-
ards. | do not really think GAO has anything to complain about at
all.

Chairman JOHNSON. Do you have one or two people that look
at that all the time?

Mr. ASTRUE. We have a person who does nothing but manage
the regulatory process, named Paul Kryglik. He is overseen by our
Deputy for Retirement and Disability Policy, David Rust. We have
a lot of people working on this.

Could 1 do it faster if 1 had more people? Yes. We are doing the
best we can with what we have.

Chairman JOHNSON. In their testimony, GAO says “Social Se-
curity has made several changes that hold promise for needed up-
dates.”

Yet, GAO also raises questions about whether the new process
will work. What changes are you making and are you sure they
will work?

Mr. ASTRUE. Well, if I understand, they have embraced the five
year goal. That came from me. That comes from my management
oversight of my people.
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I think in general they are doing a terrific job. I am not quite
sure. There was a certain vagueness to the GAO criticism there, so
I do not really quite frankly understand what it is they are com-
plaining about.

Chairman JOHNSON. Well, they have to complain.

[Laughter.]

Mr. ASTRUE. It is Washington. Silly me. | forgot.

Chairman JOHNSON. To assess the functional demands of spe-
cific jobs, Social Security has long relied on the Dictionary of Occu-
pational Titles maintained by the Department of Labor.

Labor decided to replace this with a new system to track occupa-
tions, the Occupational Information Network, known as “O*NET.”

According to GAO's testimony, Social Security decided O*NET
was not detailed enough and would not be able to withstand legal
challenges. As a result, Social Security, according to what we know,
is now developing its own informational system for a cost of $108
million by 2016.

Worse, the estimate does not include the cost of implementing or
maintaining a system, which according to Mr. Bertoni’s testimony,
could be significant, based on other agencies’ experiences.

Tell me why Social Security cannot use Labor’'s system instead
of asking taxpayers to pay again to develop a separate system?

Mr. ASTRUE. Well, quite frankly, the statute does not allow us
to do it. O*NET does not have the specificity that the statute re-
quires in order to make the individualized determinations that we
need.

The Dictionary of Occupational Titles, which was developed in
1938, was always at best an imperfect fit. It was not designed for
us. It just happened to be convenient and there was some overlap.

O*NET is by comparison to the DOT very superficial and de-
signed for—it is further away from our purposes than the DOT is.

We have brought in outside experts to advise us on this. Except
for a few consultants who thought they could make money off this,
no one has looked me in the eye and said Commissioner, you can
just substitute O*NET for DOT.

That is simplistic and a simply wrong approach to something
that is very complicated and important.

I think this Agency and a lot of Washington has had their heads
in the sand about our vocational guidelines for a long time.

The last update on this was 1991, and that was a superficial up-
date. This has been a tool that needed work for a long time, no one
was doing it.

I am not going to benefit from this. We have diverted a lot of re-
sources into this, despite all the pressures to deliver in other areas,
because it is critically important for the long term future of the dis-
ability program, just as important as it is to be up to date on med-
ical, it is important to be up to date for vocational, and there is no
other way to do it than grind it out and do the hard work to do
it right.

Chairman JOHNSON. Well, ask Labor to give you some money
for it then.

Mr. ASTRUE. Mr. Chairman, | have had this conversation with
some committee staff, not on this committee. There is a perception
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that is wrong, that there is this huge pool of untapped resources
over at Labor.

Labor decided basically to get out of this business a long time
ago, even O*NET is done largely by contractors.

We have tried to work with Labor as best we can. We have in-
vited them into the process. There is this misconception that there
is this huge untapped pool of expertise at Labor that we are not
trying to take advantage of. That is simply not true.

Chairman JOHNSON. | am just worried about the cost. Mr.
Becerra, would you care to question?

Mr. BECERRA. Thank you, Mr. Chairman.

Commissioner, thank you for being here. Thank you, by the way,
for the work on the DMF, on that file. All those records of deceased
individuals that have been used by people to invade people’s pri-
vacy and steal their identity, the work you are doing, | think, will
benefit many, many people, and we thank you for that.

The faster we can get to that, the better. If we can help you as
you go around to the other departments and agencies to try to
make sure everyone works under the same standards, so we do not
have people’s death records being revealed and used by others for
the wrong reasons, the better off, | think, all of us will be.

Mr. ASTRUE. It took a little while, but I think the agencies are
aligned now. We support this proposal. What we need now is the
Congress to move.

I would turn it around on you a little bit. We want to help you.
I think there is bipartisan support, which is a little rare in this city
right now, for doing something in this area.

I think it would be a great thing if we could find a way to all
work together to try to make sure this bill still passes this year.

Mr. BECERRA. It may surprise you, Commissioner, but | think
the Chairman would agree with that statement and | would, too,
that there can be bipartisan support on that particular issue. |
hope we are able to work with you to make something happen soon
to protect people’s identity.

You mentioned earlier that your caseload has increased on the
disability side. What were the numbers?

Mr. ASTRUE. It is up to about 3.3 million.

Mr. BECERRA. As opposed to what?

Mr. ASTRUE. To 2.6, 2.65 before the recession hit.

Mr. BECERRA. In the last two or three years, you have in-
creased by almost a third, 25 percent?

Mr. ASTRUE. We are taking in roughly 600,000 to 650,000 more
cases than what the actuaries were projecting we would have in
this time period before the recession hit.

Mr. BECERRA. You were already going to increase because of
the size of the baby boom population that was going to start work-
ing its way into the Social Security system, whether through dis-
ability or retirement, but on top of that, with the recession, double
whammy.

Now, more people than you expected are coming into the system.

Mr. ASTRUE. Triple whammy. We have a lot more retirement
applications because desperate older Americans are applying for re-
tirement in higher numbers than we projected.
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Because we are doing so much verification for other Federal,
state and local programs, which people are using more because of
the recession, those workloads have gone up as well.

Mr. BECERRA. | am looking at your written statement on page
two where you talked about the budget. You said toward the bot-
tom there of page two, “Our Fiscal Year 2013 budget request is
lean.”

You go on to say “While we will achieve goals associated with
these priorities, we simply cannot do all of the work we are re-
quired to do. We expect to lose over 3,000 employees in Fiscal Year
2012, the current year, and over 2,000 more in Fiscal Year 2013,
on top of more than 4,000 employees we already lost in Fiscal Year
2011, a total loss of more than 9,000 Social Security and state dis-
ability determination services employees in just three years.”

While your caseload is rising, you are losing valuable and experi-
enced personnel, and your budgets are shrinking.

Your current budget from Congress is about $1 billion lower than
what you requested, and it is lower than what it was in 2010.

By the way, working men and women are contributing to the So-
cial Security system every day through their paycheck contribu-
tions, so it is not that there is not the money there for Social Secu-
rity to do its work because everyone who sees that paycheck deduc-
tion, that FICA tax deduction, knows they are paying for Social Se-
curity.

If Congress is short changing your budget, are you able to keep
up with these caseloads?

Mr. ASTRUE. The answer is we have done a remarkable job up
to this point in keeping up, and it is because of simplification, great
work by the employees, a lot of things.

We cannot keep this up indefinitely. I want to make sure that
all of you understand that we are probably four to six months away
from moving significantly backwards in most of our major service
metrics.

Even if we keep up the four percent increase in productivity,
which is an extraordinary achievement, and I am not sure we can
do that, but even if we do, it is not going to be enough to com-
pensate for all the people that we are losing so quickly.

Mr. BECERRA. Longer waits to get your determination on your
disability, longer waits to be able to apply for retirement benefits,
longer waits to receive your surviving spouse benefits.

Probably more mistakes, because we know the longer a case sits,
the more likely errors will be made in the determinations, so it
seems like some folks in D.C. are being penny wise but very pound
foolish when it comes to services that most Americans have paid
for.

I hope you will continue to sound the alarm and get us the infor-
mation that will help us make the right decisions so that we do not
short change our seniors and all those Americans who paid into the
system for Social Security, whether disability, retirement, or sur-
viving benefits.

I thank you, Commissioner, for being here.

Mr. ASTRUE. Thank you, Mr. Becerra.

Chairman JOHNSON. Commissioner, I want to just set the
record straight. This year, Social Security received an increase in
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its budget despite a 1.5 percent decrease in an overall discretionary
cap.

In fact, while Social Security is subject to the same long term do-
mestic spending caps enacted in the Budget Control Act, that same
bill gave Social Security an additional $11 billion, from 2012 to
2021, over the budget caps, to increase continuing eligibility re-
views in its DI and SSI programs.

This year's appropriation bills were supported equally by both
parties, including the President, the Democrat led Senate, Ranking
Member Levin and Ranking Member Becerra.

Even the President’s Fiscal Year 2013 budget requested $753
million below your request of $12.5 billion.

The fact is our nation faces a sea of red ink that will break the
back of our great nation unless we act now to get our fiscal house
in order.

The Federal Government has to live within its means, just like
families do. That means doing more with less.

Mr. ASTRUE. Mr. Chairman, | understand the fiscal needs, and
certainly we live with whatever judgments Congress makes.

Let me be clear, because I am not sure it was clear from your
statement, our appropriation is smaller two years in a row. We had
less in 2011 than we did in 2010 and we have less in 2012 than
we did in 2011.

Chairman JOHNSON. You reduced your force, too, have you not?

Mr. ASTRUE. Substantially.

Mr. BECERRA. Mr. Chairman, since we are out of order, if I
could just comment as well.

Chairman JOHNSON. Go ahead.

Mr. BECERRA. Thank you. I think we also have to remember
that Congress forced the Social Security Administration to use its
reserves to try to continue to perform at a higher level.

Those reserves were meant to help deal with any number of im-
portant activities that the Social Security Administration must per-
form. Those reserves are now gone, so while—

Mr. ASTRUE. Most of those were rescinded. We used some, but
the majority of them were rescinded.

Mr. BECERRA. Congress stripped them away from you. Not only
are you receiving less money in your budget, but money was taken
away from you that you would have otherwise have used for good
purposes.

Mr. Chairman, let’'s be clear. We can try to paint this however
we wish, and we should do hearings on this particular issue on the
budget, because Americans have paid for the administration of the
Social Security programs.

This is not one of those areas where because we are in fiscal red
ink that the Social Security Administration should suffer the con-
sequences, because to this point today, Americans through their
taxes have contributed more to Social Security than they have
spent.

Therefore, we should not find that this agency, which does tre-
mendous work for tens of millions of people, should all of a sudden
have to make cuts to its services because it is getting short
changed by a Congress for deficit spending unrelated to Social Se-
curity.
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I think it is important, Mr. Chairman, that we continue to do
these hearings, but as the Commissioner just said, there are con-
seguences.

Chairman JOHNSON. | believe it is your Administration that
cut back two percent.

Mr. BECERRA. We can have those conversations later. Let's just
agree on a bipartisan basis that we will not make cuts to Social Se-
curity that have no place when Americans have contributed to the
system to pay for the services and the administration.

Chairman JOHNSON. Thank you, Mr. Becerra. Mr. Berg, you
are recognized.

Mr. BERG. Thank you, Mr. Chairman.

Moving on to a different area, Commissioner Astrue, | under-
stand the statutory definition of “disability,” Social Security has a
regulatory framework and listing of impairments considered severe
enough to prevent an individual from working.

I have a few questions relating to the medical listings of impair-
ments. First, would you say that these listings rely on objective
medical findings and are less subjective to the judgment of the
DDS examiner?

Mr. ASTRUE. Yes. | think that is generally the notion. If we
think something is clear enough we can do a listing for it, in other
words, create a presumption. Invariably, there are at least substan-
tially objective criteria that go into that. I would not want to say
there is no subjective element, but it is substantially objective.

Mr. BERG. A higher standard from your point?

Mr. ASTRUE. Yes, | think that is generally right.

Mr. BERG. | know you have invested personally a lot of time and
effort into the development of compassionate allowances.

Mr. ASTRUE. Yes.

Mr. BERG. How do compassionate allowances differ from condi-
tions in listings set forth by the regulations?

Mr. ASTRUE. It is basically an expansion of the concept. What
we do is we have gone—the listings historically would only apply
to fairly common diseases and conditions, and what we found is we
were making a lot of mistakes in the aggregate, in sort of rare dis-
eases and conditions.

The notion was on a one time effort, we went through to try to
identify those diseases and conditions that pretty much by defini-
tion make you disabled.

Now because we are electronic, we have the ability to pull those
out at the front end and just allow them, which is what we do. |
think it is about ten days now.

They are basically an extension of the philosophy of the listings.
I think the differences are we have moved to much smaller dis-
eases and conditions than what we would historically recognize.

We have pulled them out electronically in the system, and we
have set up procedures in the DDS so they are triaged at the front
end, so it is a very short amount of time for a decision.

Mr. BERG. You have a more streamlined processing procedure?

Mr. ASTRUE. Right.

Mr. BERG. Last, | have heard from constituents in North Da-
kota. They are asking about the disability listing for Huntington’s
Disease.
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How do you decide to add a new listing?

Mr. ASTRUE. Well, what we try to do is we look not only at the
medical literature in detail, but we try to speak to the patient
groups. Increasingly, we have a very broad and very productive
partnership with NIH.

With Huntington’s, | guess | will jump on one of our announce-
ments, so on April 11, we are going to be announcing that we are
adding juvenile Huntington’s to the compassionate allowance list.
That is a first step.

I have met with a Huntington’s group. | think the dilemma there
is trying to figure out where to draw the lines. | think we think
we can do it, but actually, it is one of those rare cases where it is
harder because of technology.

Now with genetic tests, where a lot of people are getting diag-
nosed at a very young age, you cannot give benefits consistent with
the statute, just with the genetic test that says you have Hunting-
ton’s.

Historically, it took so long to diagnose Woody Guthrie. By the
time they knew Woody Guthrie had Huntington’'s, he was long
gone, and obviously disabled.

Now with the new technology, we have to figure out exactly what
symptoms of people with Huntington’s make them unable to work.
We have not finished that process, but we are fairly optimistic that
we are going to be able to do that.

We have been in contact with both NIH and with the patient
groups. That is in the neurological listings. My guess is we will
have an NPRM out on that probably early next year, would be the
likely schedule.

Mr. BERG. Thank you, Mr. Chairman. | yield back.

Chairman JOHNSON. Mr. Marchant, you are recognized.

Mr. MARCHANT. Thank you, Mr. Chairman.

Commissioner, last week in our district work period, I spent most
of my time visiting with senior groups. In the conversation, usually
in the question and answer section afterwards, in every instance,
I had a senior that raised their hand that said they knew someone
or some family that they were confident was receiving disability
benefits that they felt like that person was defrauding the Social
Security System.

In response to that question, I would use your statistic, that
there are 600,000 to 700,000 new claimants more than, was it ten
years ago?

Mr. ASTRUE. Three years ago.

Mr. MARCHANT. Three years ago. That response brought on the
question is the Social Security Trust Fund solvency threatened by
the 600,000 to 700,000 more claimants.

The general attitude is there is a fear among people who have
worked their entire life and that this program, the disability pro-
gram itself is threatening the entire integrity of the Trust Funds.

Can you address that for me?

Mr. ASTRUE. Sure. There is a mythology in a lot of quarters,
and the media feeds this from time to time, that the system is ripe
with fraud. That is simply not true.

Is there fraud? Well, sure. With a system this big and with
standards this complicated, is there some small level of fraud? Yes.
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I think the level of fraud is much smaller than in most government
programs. | think it is some fraction of one percent.

We do everything that we can to try to root those out, but | think
what you have to be aware of is that increasingly, particularly as
our society’'s and Congress’ definition of “disability” has expanded,
there are people who are legitimately disabled who do not look that
way to their neighbors, and their neighbors make unfair conclu-
sions. You see this with people with a variety of mental conditions.
You see this fairly typically, for instance, with people with early
Alzheimer’s.

We even had a case with one of our own medical examiners who
saw someone with early Alzheimer’s and just ridiculed the person.
I apologized in a public hearing for the way one of our own people
reacted.

I think people are sometimes very quick to assume fraud when
in fact what they are seeing is a non-apparent disability.

Mr. MARCHANT. What about the issue of these claims threat-
ening the solvency of the Trust Fund?

Mr. ASTRUE. My view is the level of fraud is so low that it is
a rounding error in terms of the solvency of the system.

Mr. MARCHANT. Setting fraud aside, what about the increased
number of cases, with the 1.8% total payroll deduction. Are there
statistics out there that say the 1.8% raises this much money, and
this much money is coming out of the system?

Mr. ASTRUE. That is a good question. Something that should
give you confidence in the integrity of the system, with the reces-
sion related claims, which economists and others would say typi-
cally would not meet our standards, if the system has integrity,
then the allowance rates should drop.

Our allowance rates have dropped during the recession, both at
the DDSs and even more dramatically at the hearings and appeals
level, because we are seeing more claims that are not meritorious.

The increase in claims is not a result of any significant change
that we have made or that you have made.

Eighty to 90 percent of the change probably, and we will supply
more information to you about the record, is entirely predictable,
has been predictable for decades.

It is what the Office of the Actuary has been telling the Congress
would happen because people basically, with my profile, aging baby
boomers, are in their disability prone years.

The amount of disability allowances we are seeing are relatively
close to what the Agency, CBO and other experts have been pre-
dicting for a long time.

[The insert follows,The Honorable Michael J. Astrue follows:]

Mr. MARCHANT. Thank you, Mr. Chairman.
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Chairman JOHNSON. Thank you, Mr. Marchant. Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman. Thank you, Commis-
sioner Astrue, for coming here today and certainly for your service.

Mr. ASTRUE. Thank you.

Mr. SMITH. | appreciate the Social Security Administration’s ef-
forts obviously to expedite cases through the quick disability deter-
mination process. Obviously, | believe it is important we find ways
to move the easily decided cases through the system more quickly.

Can you speak to the safeguards that you might have in place
to ensure that the system still cannot be gamed perhaps amidst the
fast track that we know probably needs to exist?

Mr. ASTRUE. That is a very fine question. None of this happens
on automatic pilot. As fast as this is, there is still a full medical
review. Not necessarily a full vocational review, if it is not nec-
essary, for instance, for a compassionate allowance.

For QDD cases, there is still a medical/vocational analysis. It is
just put up at the top of the queue.

We confirm all these medical analyses. We do not take the rep-
resentation of the claimant as definitive.

I think it is a system with a lot of integrity.

The other aspect to integrity that 1 think is important, it is not
statutory, not regulatory, but something that I think you should
know about and be concerned about for the future, is again, at a
management level, we have set the threshold for the QDT cases,
95 percent probability or more of allowance.

There has been occasional internal and external pressure to
lower that. What | would tell you is if you lower that, you start
damaging the integrity of the system.

It might look good in the short run, but | think you start dam-
aging something that works really well, and 1 think the discipline
of making sure that only the most likely cases are compassionate
allowances or QDTs is an important one, but by doing it the right
way, we are up to almost six percent, | think, of the cases decided
in that way. | think by the end of next year, we will probably be
at seven percent.

It will start flattening. There is a natural end to it. | think if you
water down the system, you start damaging something that is real-
ly important for disabled people.

I hope in the future you will protect the integrity of the system
and ask the Agency in the future to maintain that 95 percent
threshold.

Mr. SMITH. Thank you. Shifting gears a little bit, in terms of
the hearings’ backlog, you committed to eliminate the backlog and
reduce the average time it takes, and there has been some progress
made obviously.

The productivity by ALJs has increased, the backlogs have been
reduced, and waiting times for the hearing decision are down from
over 500 days in 2008 to 345 days in 2011. Some progress.

Conditions sometimes change perhaps, but in the 2013 budget re-
quest, | know hearings pending and hearing wait times will con-
tinue to decline, looking at that request, and yet the workloads
pending and wait times will increase.
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Social Security has always worked to make the right decisions as
soon in the process as possible. Can you speak to that and how the
budget request reflects the numbers?

Mr. ASTRUE. Sure. You know, at some point as much as we
have tried to lay out a plan for what we can do, it is contingent
on a couple of things.

It is contingent on adequate funding from the Congress. It is con-
tingent on an adequate supply of judges supplied by the Office of
Personnel Management. Those are the two key variables.

At some point, as the budget gets tighter, we are going to have
to make hard choices about whether we back off from the goal that
we set for ourselves, and | think that is on the table for next year.
I hope not.

My view is we have done, | think, a much better job than I think
most Members of Congress expected five years ago when we started
this process.

If you had said to me at the time, Commissioner, can you do this,
oh, and by the way, you are going to have the worst recession since
the Great Depression, and you are going to have budget cuts for
two straight years, are you still going to be able to do this, my an-
swer would have been no, Congressman, | cannot do it.

We are here. We have made great progress.

The question of whether we can get from approximately 345 days
to 270 days in the next year and a half will turn a lot on the fund-
ing situation.

When | was General Counsel of HHS, | had in my closet a car-
toon wall. My favorite was a lawyer looking at a client. He looked
at the client and said, “Well, how much justice can you afford?”

That is basically where you are. If you want justice, if you want
270 days, then you can get that, but you have to support the budg-
et to get there.

Mr. SMITH. Okay. Thank you, Mr. Chairman.

Chairman JOHNSON. The time of the gentleman has expired.
Mr. Tiberi is recognized.

Mr. TIBERI. Thank you, Chairman. Thank you, Commissioner,
for your service. Thank you for being here.

I want to make just a couple of points and then ask a question.
One of the best things that Social Security has ever done is provide
those of us who pay into Social Security, and yes, congressmen pay
into Social Security, even though there is a long-standing myth
that we do not, when | get my statement, and | got my statement
last summer, the notice that says | am going to get this much
money based upon quarters that | have put in, and what | have
paid in, but then a little asterisk that says “If nothing is done by
the time you are scheduled to turn 67,” it does not say 67, but by
the time you are ready to retire at full retirement age, “you will
only get 77 percent of your benefit.”

I think that is great. | think that illustrates that there is a prob-
lem with the future of funding Social Security, not just for me, but
for my four daughters, if we do nothing.

I think that is a great service, and | would hope you would high-
light that better, and obviously we are here talking about the dis-
ability fund, which according to the Congressional Budget Office, is
in worse shape than the retirement fund.
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In my office, 1 had a case worker who has been doing Social Se-
curity long before I got elected to Congress, who was working for
my predecessor.

He says anecdotally that he can count on three out of every four
constituents who come in to our office to seek help will ultimately
get denied initially, and then will go to an appeal. A majority of
those anecdotally in our office who go through the appeal process
will ultimately get awarded.

In relation to that context that | just gave you, when you have
numbers that have been provided to us that it takes about $1,050
to process a DDS claim on average initially up front, so it is a little
over $1,000, that claim is processed in a little over 100 days,
through our office at least, most of those are denied initially.

Then they go to an appeal. That appeal through a judge costs
about three times as much, three times as long.

In view of those numbers, and those are national numbers, in ad-
dition to what we see in our office in terms of the time frame, is
there an inconsistency in this process?

Do we need to look at what the DDSs are doing versus the appel-
late process to make that system maybe more efficient? Are they
not trained the same?

Is there some sort of breakdown between the initial process and
the appeal process? Can we streamline this process to make it
more cost effective, more timely?

Mr. ASTRUE. | am tempted to answer yes to most of those ques-
tions, but let me say this.

Different iterations of that question we have been dealing with
for a long time. 1 do think we have made some significant progress.

Compared to five years ago, quality in the DDSs is up substan-
tially. We have additional quality initiatives or quality related ini-
tiatives in the pipeline.

The most important one is that we are moving from a frag-
mented, antiquated 54 siloed IT system to a state-of-the-art unified
system that builds in the best practices that we know work.

The most important one is something called eCAT, which uses
basic artificial intelligence techniques to prompt examiners with
everything they need to know when something comes up relevant,
if multiple sclerosis comes up or rheumatoid arthritis comes up,
whatever, it tells them everything they need to know.

In fact, it requires for quality reasons documentation of certain
things if our rules require it, in essence, to prevent examiners from
taking shortcuts.

The quality is getting better in the DDSs, and | think they have
done a great job.

It is also helping the fast track that Mr. Berg and others have
mentioned, it has been a big help in terms of quality.

When | came in and there was some resistance to doing the com-
passionate allowances, we did a retrospective study, and we found
that on the things that were on my list, our error rate, which at
that point was about six percent in the DDSs, it is probably about
20 to 40 percent, and most of them were closer to 40 percent.

Picking out those rare things and giving precise guidance, those
things help.
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By definition, you are going to see the close cases. Ohio may be
a little worse than some other states. Ohio is one of the states that
did a lot of furloughs. That damaged morale, increased turnover,
aggravated backlogs, meant more acrobatics in terms of staffing
and higher costs to get things done.

It may be a little worse in Ohio at the DDS because of that. |
think it is moving in the right direction now.

One of the things you should be real happy about, one of the real
success stories, is five years ago, Columbus was probably one of the
sixth worse hearing offices in terms of backlog in the country, made
enormous progress, about 500 days off the wait time.

You should particularly go and thank the new Chief Judge over
there, Judge Allen. This is one of those cases where one person
with backbone and management talent has made an enormous dif-
ference.

Mr. TIBERI. Great point. | appreciate that. You are right about
that.

The only thing that is depressing for me is when my case worker
has to tell people up front that you know what, you are probably
going to get denied when you initially apply because that is what
usually happens. That is kind of unfortunate.

Mr. ASTRUE. Statistically, it is about one in three. | know it
feels differently, | think because you do not get a representative
sample——

Mr. TIBERI. That is probably true.

Mr. ASTRUE. In hearing offices. It is about one in three at the
DDSs, and right now, the allowance rate is about 50/50, it is about
51 percent are allowed on appeal.

Again, some of that is rational. People who are severely ill, that
is not a static situation, particularly if the time lines stretch out,
their situation changes.

The obligation of our people on the way is not to decide whether
the previous decision was right, but to look at it fresh and new.

It is not necessarily inconsistent. Sometimes it is.

Mr. TIBERI. Thank you.

Mr. ASTRUE. It is not necessarily inconsistent when an ALJ
comes to a different decision from an examiner.

Chairman JOHNSON. The gentleman’s time has expired. Mr.
Becerra, you are recognized for 30 seconds.

Mr. BECERRA. Thank you, Mr. Chairman. By the way, Commis-
sioner, thank you very much for your visit to Los Angeles and the
offices that we have there in Los Angeles, and the work you are
doing with them.

Just a quick point, maybe we can follow up because we need to
move on. | know you have instituted a new policy that will with-
hold the names of the administrative law judge to Americans who
are filing their claims or to their representatives, as they try to
move through the appeal process. | know there is some concern as
to whether or not some folks are trying to judge shop who will con-
duct the hearing for that appeal.

I think it may have been overly broad in its approach in tar-
geting both in-person and video hearings. It sounds to me like the
concern with judge shopping may be more related to video hearings
than the in-person hearings.
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I am hoping that maybe we can talk further. | do not think that
what we want to do is end up with more errors in the decision
making, and a more arduous process for folks who do not have a
lot of money.

I know what we want to do is make sure the appeals process
works in the most efficient and adequate way forward, and perhaps
we can talk about that.

Mr. ASTRUE. Always happy. You have my number, call any
time.

Mr. BECERRA. Thank you so much. Thank you, Mr. Chairman.

Chairman JOHNSON. Commissioner, thank you for being here.
You are doing a great job.

Mr. ASTRUE. Thank you. | appreciate all the support from mem-
bers of this committee. It does make a huge difference for us in a
lot of big and small ways. Thank you for what you do as well.

Chairman JOHNSON. Thank you. We will now proceed to our
second panel. You will be excused. Thank you, sir.

Our witnesses that are taking their seats at the table are Trudy
Lyon-Hart, Director, Office of Disability Determination Services,
Vermont Agency of Human Services, on behalf of the National
Council of Disability Determination Directors.

Lisa Ekman, Senior Policy Advisor, Health & Disability Advo-
cates, on behalf of the Consortium for Citizens with Disabilities So-
cial Security Task Force.

Dan Bertoni, Director, Education, Workforce and Income Secu-
rity Issues, U.S. Government Accountability Office.

Dr. Leighton Chan, Chief, Rehabilitation Medicine Department
at the National Institutes of Health.

Dr. Nicole Maestas, Senior Economist, RAND Corporation, all
the way from Santa Monica, California.

Ms. Lyon-Hart, welcome. Please go ahead. You are recognized.

STATEMENT OF TRUDY LYON-HART, DIRECTOR, OFFICE OF
DISABILITY DETERMINATION SERVICES, VERMONT AGENCY
OF HUMAN SERVICES, ON BEHALF OF THE NATIONAL COUN-
CIL OF DISABILITY DETERMINATION DIRECTORS

Ms. LYON-HART. Chairman Johnson, Ranking Member Becerra,
and Members of the Subcommittee, | am Trudy Lyon-Hart, Presi-
dent-Elect of the National Council of Disability Determination Di-
rectors, NCDDD, and Director of the Vermont Disability Deter-
mination Services.

Thank you for this opportunity to testify on behalf of the admin-
istrators of the Disability Determination Services, the DDSs, of the
states and the District of Columbia.

Collectively, we direct the work of over 14,000 employees, proc-
essing nearly 4.8 million disability cases a year, including initial
claims, reconsiderations, and continuing disability reviews, CDRs.

DDSs make determinations with high accuracy, ensuring that
over a million deserving disability applicants get benefits quickly
each year.

In any given year, over 70 percent of the allowance determina-
tions in the disability program are made at the DDS level, with no
need for an administrative law judge hearing.
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DDS accuracy, speed and volume are notable considering the pro-
gram’s complexity. Adjudicators must obtain health care records
and detailed descriptions of daily activities and work history, ar-
range for consultative exams if needed, analyze reams of electronic
evidence, in the process evaluating symptoms, weighing different
medical opinions, assessing medical severity, and determining indi-
viduals’ remaining work capacity.

Social Security and the DDSs have historically worked together
to provide the American public with prompt, accurate and cost ef-
fective service.

However, our ability to continue to do so is now increasingly
threatened. Funding in the Fiscal Year 2012 budget will not cover
all the cases the DDSs will receive.

The deeper cuts scheduled to occur in 2013, as part of the Budget
Control Act, will dramatically worsen the situation.

In early Fiscal Year 2011, SSA imposed a hiring freeze extending
even to replacement hiring. Since then, the DDSs have lost over
2,000 employees. Three-quarters were examiner losses, a lost ca-
pacity of over 900,000 case determinations a year.

Already many thousands of cases are delayed in growing DDS
backlogs.

Recently, with release of the Fiscal Year 2012 budget, SSA au-
thorized 200 DDS hire’s nationally. These hire’s, while appreciated,
are a drop in the bucket.

With the DDS situation so fragile, further increase in our med-
ical CDR workload is a concern. We would need both additional
funding and advance hiring.

Our pipeline of disability examiner trainees has been empty for
a year and a half, and examiners are not quickly replaceable. It
takes a minimum of several years of training and mentoring before
they have the knowledge and skills to handle all cases, especially
CDRs.

For as long as they can, the DDSs will continue to keep cases
moving and meet workload targets. DDS staff are highly skilled
and extremely elastic.

In the short term, we have shifted some support resources to
case processing, but this is not sustainable.

With insufficient funding for the incoming cases, continued attri-
tion, and only minimal replacement hiring, the DDSs will reach a
tipping point with backlogs and case delays.

Policy changes would make the process more efficient. NCDDD
continues to recommend consistent application of policy across the
nation and across all appeal levels.

Our written testimony includes recommendations in such areas
as policy simplification, enhancement of technology tools, expansion
of the medical listings, expansion of single decision maker author-
ity, and reinstatement of the reconsideration in the ten prototype
states.

Last year alone, the DDSs allowed over 92,000 claimants at the
reconsideration step, an invaluable service.

SSA and the DDSs have a long history of accomplishment work-
ing together to provide high quality service and careful program
stewardship.
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This relationship has never been more important. Collaborative
strategy is crucial if we are to find ways to continue the service on
which the American public relies.

Policy changes and technology tools can further improve program
efficiency and consistency, but the foundation must be adequate in
funding and highly trained staff.

On behalf of NCDDD, thank you again for the opportunity to
provide this testimony, and | would be happy to answer any ques-
tions you have.

[The prepared statement of Ms. Lyon-Hart follows:]
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————

Chairman JOHNSON. Thank you, ma’am.
Ms. Ekman, welcome. Please proceed.

STATEMENT OF LISA D. EKMAN, SENIOR POLICY ADVISOR,
HEALTH & DISABILITY ADVOCATES, CHICAGO, ILLINOIS, ON
BEHALF OF THE CONSORTIUM FOR CITIZENS WITH DISABIL-
ITIES SOCIAL SECURITY TASK FORCE

Ms. EKMAN. Thank you. Chairman Johnson, Ranking Member
Becerra, and Members of the Subcommittee, thank you for this op-
portunity to testify at this very important hearing.
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My name is Lisa Ekman. | am a Senior Policy Advisor for Health
& Disability Advocates. | testify today on behalf of the Consortium
for Citizens With Disabilities Social Security Task Force.

The Social Security Disability Insurance or SSDI Program, pro-
vides vital economic security and access to health care for individ-
uals whose impairments are so severe that they preclude work.

The importance of SSDI to people with disabilities cannot be
overstated. |1 would like to begin by sharing the stories of two SSDI
beneficiaries with you, and tell you a little about the difference of
SSDI being in their lives.

First, there is the story of Angelice P. Angelice was diagnosed
with Type | Diabetes as a teenager. She went to college and she
worked for many years.

Two years ago, when she was 36, she had to be hospitalized for
diabetes related complications. Angelice spent a long time in the
hospital, due in part to the fact that she continued to work when
she should have stopped because it was aggravating her diabetes.

As a last resort, Angelice applied for benefits while she was in
the hospital. Due to the severity of Angelice’s diabetes, she was ap-
proved for SSDI benefits.

Angelice came very close to becoming homeless when she could
not work due to her diabetes. Fortunately, she was able to keep her
apartment but only because a charity helped support her and pay
her rent.

She received a quick decision regarding her eligibility and be-
cause of SSDI, she was able to keep her home.

Angelice receives just around the average SSDI benefit of just
over $1,000 per month. Her rent is $550. Her SSDI allows her to
live in her home, but she squeaks by. Without SSDI, she would be
homeless.

It is with sadness that | tell you that last night, Angelice passed
away due to diabetes complications, but in the two years that she
received SSDI, it made a tremendous difference in her life.

There is also the story of Henry H. Henry is in his 60s and has
severe cardiac problems. He was working in the insurance industry
for a long time, but was not able to keep his job due to his heart
condition.

Henry spent all of his savings and cashed out his 401(k) before
he applied for SSDI benefits.

When he filed his application as a last resort, he was homeless
and living in his car. He lived there for about a year.

Once his SSDI benefits were approved, Henry was able to secure
housing again and has not been homeless since.

Given the importance of SSDI to people with disabilities, like
Angelice and Henry, | want to highlight three key points.

First, providing the Social Security Administration or SSA with
an adequate administrative budget is essential to accurate and
timely initial processing of SSDI claims.

Second, the current definition of “disability” and structure of the
SSDI program are appropriate and should not be changed.

Third, SSA does a good job of administering the program, but im-
provements could be made.

First, as has been discussed quite a bit during the Commis-
sioner’s testimony, SSA requires an adequate administrative budg-
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et to effectively administer the SSDI program and complete initial
disability determinations in an accurate and timely manner.

We were pleased to see the progress SSA was able to make dur-
ing Fiscal Years 2008 and 2010 in reducing the time for people
with disabilities to receive their disability determinations.

Unfortunately, as discussed, SSA has received no increase, al-
though debate whether there was a decrease, no increase in their
funding since 2010, and we are likely to see an increase in the
processing time for initial disability applications because the fund-
ing, as discussed, is completely inadequate to keep up with SSA’s
workload.

Second, because the intent of the SSDI program is wage replace-
ment and to provide income support for individuals who do not
have the capacity to engage in substantial gainful work, the cur-
rent definition of “disability” is appropriate.

The definition is strict, providing benefits only to individuals
with the most significant impairments.

However, keep in mind that just because an individual has an
impairment, it does not mean they will be eligible for benefits. Nei-
ther Angelice nor Henry would have been eligible for benefits if
their impairments were less severe and did not prevent them from
working.

Third and finally, both SSA and the state disability determina-
tion services do a good job of administering the SSDI program, es-
pecially given the resources they have available.

However, we encourage SSA to make some modest changes to en-
sure that medical evidence is fully developed early in the process
so that unnecessary delay and unnecessary and costly appeals can
be avoided.

Such modest changes include providing more assistance to claim-
ants earlier in the process, providing better guidance to doctors and
other professionals regarding what evidence SSA is looking for, and
by providing additional and improved training to disability eval-
uators.

Our written testimony contains additional recommendations.

Thank you for the opportunity to testify, and | look forward to
answering any questions you might have.

[The prepared statement of Ms. Ekman follows:]
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———

Chairman JOHNSON. Thank you, ma’am.
Dan Bertoni, welcome back.
Mr. BERTONI. Thank you.
Chairman JOHNSON. You are recognized.
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STATEMENT OF DAN BERTONI, DIRECTOR, EDUCATION,
WORKFORCE AND INCOME SECURITY ISSUES, U.S. GOVERN-
MENT ACCOUNTABILITY OFFICE

Mr. BERTONI. Mr. Chairman, Ranking Member Becerra, Mem-
bers of the Subcommittee, good morning.

I am pleased to discuss our preliminary findings on the Social
Security Administration’s efforts to modernize its disability criteria.

Last year, SSA paid nearly $170 billion to about 12 million bene-
ficiaries and independents, and given the size and cost of its pro-
grams, the Agency needs current criteria to assess whether an ap-
plicant’s medical condition affects his or her ability to work.

In 2003, we designated SSA's disability programs high risk, in
part, because its criteria for determining medical eligibility did not
reflect advances in medicine and technology, and its occupational
information did not reflect changes in the labor market.

My statement today addresses SSA’s most recent efforts to up-
date its medical listings and develop its own occupational informa-
tion system, to better reflect the existence of jobs in the national
economy.

In summary, the Agency has made several changes to improve
the timeliness and effectiveness of its medical listings updates,
such as adopting a two tier system that first includes a comprehen-
sive review of all disorders in a body system and making appro-
priate revisions; then, on an ongoing basis, conducting subsequent
targeted reviews of that body system, focusing only on a limited
number of conditions.

To date, the Agency has completed comprehensive reviews for
eight of 14 body systems, and has moved to the targeted phase.

In 2010, they also established a five year cycle time for updating
its listings to ensure more systematic consideration of advances in
the treatment and evaluation of conditions.

The Agency also contracted with the Institute of Medicine, and
has acted on several of their recommendations, such as creating a
standing committee to review and provide advice on the listings.

However, SSA still faces challenges keeping its listings up to
date, and has yet to complete comprehensive revisions for six body
systems, which in many cases, have been ongoing for decades.

Moreover, despite multiple extensions, four body systems will ex-
pire in 2012, and it is uncertain whether SSA will complete the re-
quired reviews.

The Agency has also experienced delays with its targeted re-
views, and slippage in its plans to conduct post-implementation
evaluations of previously revised listings.

SSA has noted that challenges in this area are mainly due to
limitations in the number and expertise of staff needed to update
the listings, and complexity of the regulatory process.

As you know, the Agency has begun an ambitious project to de-
velop its own occupational inventory database by 2016, which will
replace an outdated system it currently uses.

In 2008, SSA took steps to guide the development of this occupa-
tional information system or OIS, to capture both the physical and
mental demands of work to better support its disability decisions.

Accordingly, SSA established an advisory panel of external ex-
perts tasked with making recommendations on developing a sys-
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tem, and held initial meetings with outside experts and other agen-
cies that collect occupational information to gain insight into sam-
pling methods and other challenges.

Last year, the Agency issued a research and development plan
detailing activities necessary to complete this phase by 2016, at a
cost of $108 million.

To date, they have made progress on several fronts, including
using its own administrative data to identify the most frequently
cited occupations and functional and vocational characteristics of
its applicants.

However, due to staffing constraints, several planned initiatives
have slipped, and officials know that further time line adjustments
are likely.

To offset this challenge, SSA has used consultants with special-
ized expertise and is working with OPM to obtain additional staff
skilled in industrial organizational psychology on a part time basis.

Finally, in the course of our work, we have identified some gaps
in SSA’s approach, such as insufficient documentation supporting
SSA’s research and development cost estimate, and the absence of
any information on total cost of the project over time.

We will continue to pursue these and other issues as our work
progresses, including how SSA is managing the OIS against best
practices, and ensuring that the project schedule reliably estimates
key activities and length of time they will take.

Finally, we plan to review any risk analyses conducted by the
Agency, as well as mitigation plans to address identified risks, in-
cluding how this complex project will proceed should funding be re-
duced.

Mr. Chairman, this concludes my statement. | am happy to an-
swer any questions you or other Members of the Subcommittee
may have. Thank you.

[The prepared statement of Mr. Bertoni follows:]
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———

Chairman JOHNSON. Thank you, sir.
Dr. Chan, you are recognized, sir.

STATEMENT OF LEIGHTON CHAN, CHIEF, REHABILITATION
MEDICINE DEPARTMENT, NATIONAL INSTITUTES OF HEALTH

Dr. CHAN. Chairman Johnson, Ranking Member Becerra, and
Members of the Subcommittee, | am honored to have the oppor-
tunity to appear before you today to testify about NIH’s collabora-
tion with the SSA.
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The SSA approached NIH in late 2007 for advice on new assess-
ment methods that might inform their disability evaluation proc-
ess. The NIH Clinical Center's Rehab Medicine Department agreed
to help, and based our work on widely adopted contemporary dis-
ability concepts.

Our collaboration has been facilitated by an interagency agree-
ment that was initiated in February 2008. | want to note this area
we are talking about today is just one of many factors that SSA
takes into account in their statutory role to ensure that the Agen-
cy’'s disability evaluation standards reflect appropriate medical and
vocational information.

Currently, the SSA disability determination process is linked to
a claimant's diagnosis or their impairment. However, a diagnosis
or impairment may no longer be so closely connected to an individ-
ual’s ability to work, as it has been in past years.

The concept of disability has evolved over the last few decades,
and this evolution has now culminated in an international agree-
ment.

In 2001, the World Health Organization adopted a landmark
standard called the “International Classification of Functioning
Disability and Health,” or the ICF.

The ICF has been endorsed by all 191 WHO members, including
the United States.

The ICF considers disability to be the result of not only a per-
son’s diagnosis but also two other very important factors, the im-
pact that diagnosis has on their ability to function and the environ-
mental demands placed on them in their workplace.

It is this ICF theoretical construct that really informs our col-
laboration with SSA.

Our work with the SSA has several components. One of the most
important projects is the direct attempt to create a rapid, reliable,
and objective functional assessment tool that SSA could use one
day in real time.

To do this, we have engaged colleagues at Boston University to
help us develop a series of computerized functional assessments
that utilize something called “Item Response Theory and Computer
Adaptive Testing” or IRT/CAT.

The scientific evidence validating IRT/CAT instruments has been
available for decades. If you have recently taken the SAT or GRE
or LSAT, you have taken an IRT/CAT test.

The theory is really quite simple. If you want to assess an indi-
vidual's capabilities regarding a single characteristic, let's say their
ability to lift 300 pounds, and you need to know that in one pound
increments, well, you could ask 300 separate questions. That would
give you a very precise estimate, but it would take some time.

Item response theory utilizes information gathered in prior ques-
tions to determine what questions should come next.

For instance, you might ask that same individual can you lift 50
pounds. If the answer to that question is yes, the next question
might be can you lift 100 pounds. If the answer to that is no, the
next question might be can you lift 75 pounds, and so on.

By asking five or six questions rather than 300, you can deter-
mine how much that person thinks they can lift.
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IRT/CAT tests have a significant advantage to the SSA, in addi-
tion to administering them to claimants, the SSA might also apply
these same tests to clinicians to obtain their functional assessment
of the claimant. This information could add an important perspec-
tive to a person’s disability claim.

Our team is currently in the process of creating two initial IRT/
CAT instruments. They will assess a claimant’s interpersonal inter-
action skills and their mobility.

These two topics were selected because of the high relevance they
have to SSA'’s current applicant pool.

For these topics, assessment questions have been developed and
the calibration tests are being completed. We will calibrate the
tests not only to SSA claimants but also to the population as a
whole, after which we will put together the IRT/CAT instruments
themselves.

An RFP or Request for Proposal is currently posted for the devel-
opment of four additional IRT/CAT instruments that will cover all
the remaining topics in the ICF related to work disability. These
topics will likely include self care, communication, learning and ap-
plying knowledge, and general tasks and demands.

We hope to have much of the initial work for all six IRT/CAT in-
struments completed by 2016.

Mr. Chairman, this completes my prepared remarks. Once again,
thank you for the opportunity to testify today and provide an over-
view of our work with the SSA. | will be happy to answer any ques-
tions.

[The prepared statement of Dr. Chan follows:]
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————

Chairman JOHNSON. Thank you, sir.
Dr. Maestas, welcome. Please go ahead.
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STATEMENT OF NICOLE MAESTAS, SENIOR ECONOMIST, RAND
CORPORATION

Dr. MAESTAS. Thank you, Chairman Johnson and Ranking
Member Becerra, for this opportunity to testify.

I will address my comments to the question of consistency in the
initial disability determination process drawing on recent RAND
research.

DDS case examiners are called on to evaluate and weigh many
aspects of complex cases against extensive medical and vocational
criteria in a dynamic medical environment.

They have heavy caseloads, and although they may consult with
physicians, they are not themselves trained physicians. Moreover,
as the SSDI caseload has grown, the composition of applications
has shifted toward impairments with greater diagnostic uncer-
tainty.

Chief among these are musculoskeletal and mental impairments,
which now comprise 59 percent of all applications.

Given these factors, some variation in decision outcomes across
DDS examiners is expected. Nonetheless, it is worth trying to mini-
mize the extent of variation as much as possible.

In our analysis of initial disability determinations recorded in
SSA’s disability operational data store in 2005 and 2006, we find
a notable degree of variation in initial outcomes across DDS exam-
iners within the same office.

This variation cannot be explained by differences in the mix of
cases they evaluate. We find that after adjustments for case mix,
one-third of examiners have allowance rates more than six percent-
age points above or below the average allowance rate in their DDS,
and as many as five percent of examiners have allowance rates
more than 12 percentage points above or below the average.

As a result, for many applicants, whether they are allowed or de-
nied benefits depends upon the examiner to which their case is as-
signed.

While most examiners have initial allowance rates near the aver-
age for their DDS office, some do not. This means that most appli-
cants would receive the same initial determination if their applica-
tion had been assigned to a different examiner in the DDS office,
but even so, due to the examiners who are not near the average,
we estimate that as many as 60 percent of applicants could have
received a different initial determination from at least one other
examiner in the DDS office, had they been assigned to that exam-
iner instead.

The magnitude of this measure is driven by the examiners who
have the lowest and highest allowance rates in a DDS office.

For example, if we remove from our calculations the top and bot-
tom one percent of DDS examiners, those with the highest and low-
est allowance rates, then the percent of applicants whose initial de-
cision depends on the examiner they are assigned to would fall by
half, from 60 percent to 28 percent.

As you would expect, the appeals process significantly dampens
the effect of examiner variation. In our administrative data, nearly
two-thirds of all initial denials are appealed and 75 percent of
these are eventually overturned.
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Once we account for appeals, we estimate that only 23 percent
of applications could have received a different ultimate outcome,
that is accounting for appeals, had they been assigned to a dif-
ferent examiner, and if we again remove the highest and lowest ex-
aminers in an office, this number falls to 11 percent.

These figures illustrate two points. First, although most exam-
iners have allowance rates that are near the average for their DDS
office, many have allowance rates that are notably below or above
their office average even after adjusting for differences in case mix.

Because an applicant could potentially be assigned to one of
these examiners, applicants face significant uncertainty as to
whether their application will be initially allowed or denied.

Improving consistency across examiners would significantly re-
duce this uncertainty about initial outcomes.

Second, it bears emphasizing that these statistics are not esti-
mates of the fraction of applicants who should have been denied.
Rather, they identify the size and characteristics of the group that
would be most affected by changes in the policies and procedures
used in initial disability determinations.

This group disproportionately includes younger claimants, claim-
ants with very low earnings histories, and claimants with mental
impairments.

At present, the variation in examiner allowance rates and the
high probability of having an initial denial overturned on appeal
means it is usually worthwhile for denied applicants and their at-
torneys to pursue appeals.

The appeals process, as you know, is costly. From the time the
initial DDS application is filed to the time a final determination is
made, an applicant may not earn more than $1,000 a month in
paid employment since this would exceed the SGA threshold and
result in denial of benefits.

In our administrative sample of SSDI applicants who received
decisions, initial decisions, in 2005, the average time from SSDI ap-
plication to final determination exceeded one year.

While those who did not appeal waited an average of only four
months, those who did appeal waited an average of two years be-
fore receiving a final determination. That is after exhausting all
appeals.

Time spent out of the labor force while seeking benefits may
have detrimental effects on employability. Indeed, we find that
longer application processing times reduce the employment of SSDI
applicants in the years after their initial decision.

Our calculations suggest that the SSDI determination process
itself reduces the post-application employment of denied applicants
by an average of 3.6 percentage points in years two and three after
the initial determination, and similarly, reduces the average em-
ployment of allowed applicants by five percentage points.

In sum, by reducing the variation in initial determinations, we
would improve the targeting of the SSDI program. That is we
would increase the chances that people who truly qualify receive
benefits and reduce the chances that those who do not truly qualify
receive benefits.

To the extent the decision thresholds could be better aligned be-
tween the initial and appellate phases, the share of those initially
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denied applicants who decide to appeal would likely decline, and
the detrimental effects on future employment potential would be
reduced.

Thank you.

[The prepared statement of Dr. Maestas follows:]
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————

Chairman JOHNSON. Thank you, ma’am. Did you listen to Dr.
Chan? Did you agree?

Dr. MAESTAS. | did. I was actually quite excited by what | was
hearing.
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Chairman JOHNSON. Dr. Chan, you testified about the collabo-
ration between Social Security and the National Institute of Health
and Boston University to develop your computer tests.

Are you saying by taking a test, Social Security can credibly as-
sess a claimant’s ability to function in a matter of minutes?

Dr. CHAN. 1 think the techniques and the procedures behind
IRT/CAT instruments are well validated. They have been utilized
in educational arenas for quite some time. We have been using
them in health care for quite some time.

They are remarkably powerful and insightful tools that can be
done very, very quickly, particularly in the area of functional as-
sessment.

Chairman JOHNSON. Can people fake them?

Dr. CHAN. Well, you know, our job really was to look at func-
tional assessment, to determine a technique for functional assess-
ment. Clearly, there is no functional assessment tool that would be
completely immune to gaming.

On the other hand, there are, | think, several aspects to IRT/CAT
that are really beneficial in this area.

The first would be that the IRT/CAT instruments themselves are
comprised of dozens if not hundreds of questions that would be
very difficult to memorize, and indeed, very difficult to figure out
the order those questions might come in.

Second, we could also give the same assessment tools to the
claimant’s clinicians, and that would provide very interesting infor-
mation, and | think useful for SSA in validating certain things.

In addition, we would be applying these tests to millions of indi-
viduals, so we would probably have some really wonderful baseline
data looking at what a normal response pattern would be, so indi-
viduals who have aberrant response patterns potentially could be
identified.

Chairman JOHNSON. It just takes one person to do the test?

Dr. CHAN. Yes. Mostly, it would be claimants who would be
doing the tests, but for those individuals——

Chairman JOHNSON. | understand that. The person admin-
istering the test.

Dr. CHAN. Oh, on the testing side. In general, these are com-
puter administered tests.

Chairman JOHNSON. One person can do them?

Dr. CHAN. Yes, a person could do it by himself, if that is what
you are asking.

Chairman JOHNSON. Do they have to be trained?

Dr. CHAN. We sort of tailor these tests so they are at a rel-
atively low and easy level. Obviously, we need to do that so that
a broad range of individuals——

Chairman JOHNSON. That is the kind of test we need up here.

[Laughter.]

Chairman JOHNSON. Do you agree with that, Doctor?

Dr. MAESTAS. | think this sounds quite promising.

Chairman JOHNSON. Thank you. Mr. Becerra, you are recog-
nized.

Mr. BECERRA. Thank you, Mr. Chairman. | cannot get quite as
excited on the numbers, but it sounds like the two of you put a
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great deal of numbers in, and | am glad it raises your blood pres-
sure a bit to see we might have some opportunities.

I do think as you say, quite promising, Dr. Maestas, that we
might have other ways to try to validate the process.

What | take from what every one of you have said is this ain’t
easy to do. In many cases, you are making judgments because you
are looking at folks who are maybe right on the edge, could they
work, and not just in their current occupation, but in some capacity
whatsoever, and it is sometimes not an easy call to make.

What we are trying to do is make the system as efficient and
standardized as possible, so that way when folks have to make the
decision, they are not guessing. They should be collecting the infor-
mation as early as possible to try to help these determiners, those
who make the determinations, to have all the information and evi-
dence they need.

Certainly, we have to make sure that we continue to push the
SSA to have the tools in place that let them effectively make those
judgments. We are talking life and death, as | think Ms. Ekman
made clear, in most cases.

I am troubled that what we are hearing is SSA is having to try
to do all of this with less and less money.

Ms. Lyon-Hart, you mentioned SSA is already struggling. You
have already seen a number of these folks who make determina-
tions gone.

Have you been losing folks with little experience or lots of experi-
ence?

Ms. LYON-HART. It is a mix. Just as the baby boomers are get-
ting more disabled, they are also leaving our offices. | would say
it is probably heavy on the—I do not know the exact numbers, 1|
can get them for you probably with some polling of my members,
but what | hear is they are losing experienced examiners.

Mr. BECERRA. It is not as if when you do a hire, you automati-
cally compensate for the loss of that seasoned examiner.

Ms. LYON-HART. Correct.

Mr. BECERRA. This worries me because we were making
progress. We were getting the wait time down, the backlog down.

I believe, Ms. Lyon-Hart, you also mentioned that the longer a
case sits, the greater the chance we are going to make some mis-
takes with it, or it is going to become more difficult to adjudicate.

Ms. LYON-HART. It was not me that testified we would make
more mistakes, but it definitely takes longer. You end up refresh-
ing the medical evidence and getting more information. It becomes
more complicated the longer it sits.

Mr. BECERRA. What | take from everything you are saying is
that we have to continue to find the tools to let us make these as-
sessments, to try to avoid the outlier decisions, whether in denial
or granting the benefits, so that we have more consistency, but at
the same time, do not tie the Social Security Administration’s
hands behind its back as it is trying to move forward with an in-
creasing caseload of individuals who are filing for claims.

We want to make sure that those who deserve it get it, and at
the same time, we want to make sure that those who do not de-
serve it do not clog the system for those who are waiting to get the
benefits they have earned.
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Ms. Ekman, you brought up some real cases. | think it is impor-
tant to know that we are talking about real people who are af-
fected, who paid into the system, who are now applying for those
benefits that they worked to have.

What is your sense out there in the community of folks who are
on the verge of securing these disability benefits or believing they
may be on the verge of having to apply for these disability benefits?

Is there some concern about where we may head in the future?

Ms. EKMAN. Thank you for the question, Congressman Becerra.
I am not sure for the people who are going to be applying for bene-
fits, that is a concern. They are concerned about how do I pay my
rent, how do | get my medication.

Mr. BECERRA. Good point.

Ms. EKMAN. I think for advocates, there is a huge concern that
the longer the Social Security Administration and the state DDSs
remain under funded, the worse the conditions will get. The longer
people will have to wait.

It is not an overstatement to say that people die while they are
waiting for a disability determination.

There is definitely a sense that we need to provide adequate re-
sources to SSA and the DDSs to ensure that they can make accu-
rate and timely decisions so that people who desperately need the
benefits can get them.

Mr. BECERRA. One final question. I know the Social Security
Administration in an effort to try to concentrate the resources it
has on those services that are most important had to make other
decisions which are tough.

They are closing offices at earlier hours. They are less able to re-
spond to people who are applying for retirement benefits so they
can deal with those seeking disability benefits.

Ms. Lyon-Hart, do you think at some point it is going to become
very obvious to the average American who is getting ready to apply
for his or her Social Security benefits that there is a problem with
Social Security because its budget is being so short changed?

Ms. LYON-HART. | do think it will be obvious if it is not al-
ready.

Mr. BECERRA. Thank you. | thank you all for your testimony.
I hope that research can produce some real results sooner than
later so we can apply those.

Mr. Chairman, | thank you for bringing these witnesses.

Chairman JOHNSON. Thank you. Mr. Berg, you are recognized.

Mr. BERG. Thank you, Mr. Chairman.

I just have one question. Dr. Maestas, when someone is seeking
disability insurance, it takes a long period of time. There is a detri-
mental effect on their skills during this period, and their ability to
be employed.

My question is if you could tell us a little bit more about these
findings in your research that looks at that, and also what is it we
can do about that.

Dr. MAESTAS. It has been known for some time that many
SSDI recipients have some employment potential. We are not talk-
ing about full time employment potential at the level of their pre-
disability earnings necessarily, but those effects are rather large.
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For example, we estimate that had many beneficiaries, and these
are the relatively healthy of the disabled beneficiaries, had they
not received benefits, their employment rate could increase by as
much as 28 percentage points.

Again, not the full time employment capacity. If you look at an-
nual earnings, it is an increase in annual earnings of about $3,700.

For many people, this will not rise above the SGA threshold, al-
though for many people, it would.

What this new research is saying is in addition to these effects
of benefit receipt on employment potential and employment capac-
ity, there are additional effects coming from the process itself that
keeps people waiting.

We have been able to disentangle these two components to get
an estimate of the decay in employability that arises with every
month that somebody waits for a final decision.

The problem is not the initial decisions, per se. Those occur rel-
atively quickly. The problem is when someone gets a denial, and
of course, most people do get a denial from the initial determina-
tion process, they go on to appeal.

The appeals process takes them into this waiting game that goes
on a very long time. If they are denied at the ALJ level, many of
them go on to pursue appeals at higher levels.

It is well known in economics that as people stay out of the labor
force, and of course, these people have to stay out of the labor force
while they are pursuing an appeal because otherwise, they would
be denied, employability declines. Skills depreciate. Employment
networks erode. Investments in the latest information and tech-
nologies are not made.

Mr. BERG. What do we do about it? What is the solution?

Dr. MAESTAS. It is a hard problem, admittedly. We have to
shorten processing times. We have to shorten waiting times.

It is not only about—the Administration has made good attempts
in this area to actually shorten times by reducing backlogs and the
like.

Part of the problem, what | would like to draw attention to here,
is that too many people perceive that an appeal is worthwhile.

If we could better align the decision thresholds that are used in
the initial phase and the appellate phase, then we would not have
a system where everybody believes they need to appeal to get the
right decision outcome.

Mr. BERG. We tend to have an automatic appeal when there is
a denial.

Dr. MAESTAS. Exactly.

Mr. BERG. Which extends that period, extends that cost. Obvi-
ously, when someone is out of the workforce, it is hard for them
to get back in, regardless of what the outcome is at the end of the
appeal process.

Dr. MAESTAS. The rules, of course, do require a five month
waiting period.

Mr. BERG. Thank you. Thank you, Mr. Chairman. | will yield
back.

Chairman JOHNSON. Thank you. Mr. Marchant?

Mr. MARCHANT. Thank you, Mr. Chairman.



114

I have a couple of process questions. We talked a lot today about
baby boomers and they are entering the system as disabled bene-
ficiaries.

Once a person reaches the threshold of age 62 and they have the
ability to go on early retirement, what is the process a person
would go through once they have reached that threshold but they
do not want to take early retirement, but then they apply for Social
Security disability?

Then they are denied initially, and then they are given a waiting
period that might take them past the time whereby they would
enter the system at age 65 in full retirement.

How are you handling people that are entering with those kinds
of problems? | am not sure who to direct that question to, but per-
haps somebody that has some every day experience.

Ms. LYON-HART. Actually, I am just going to speak up to say
that | am probably not the person. We really need to know from
Social Security, because that kind of decision happens in the field
office.

I do know that you can have sort of a simultaneous early retire-
ment and disability applications going at the same time, but | can-
not tell you exactly how that works.

Obviously, you would not double dip, but that kind of thing si-
multaneous applications does occur. | would hesitate to answer the
question.

Mr. MARCHANT. If the person was 62 years old and they ap-
plied for total disability and the total disability benefit was $1,100
a month, and they were able to receive early Social Security bene-
fits, they cannot receive Social Security retirement benefits and re-
ceive Social Security disability benefits as well.

This whole perception of the system being weighted down and
broken because of all the baby boomers that are entering the sys-
tem because they are retiring and more and more of them are be-
coming disabled, there seems to be a point at which that would
flatten out because they would either go into early retirement or
into permanent retirement. You would not be receiving both at the
same time, would you?

Ms. LYON-HART. No, you would not receive both at the same
time. | misspoke.

Mr. MARCHANT. Dr. Maestas.

Dr. MAESTAS. | can speak to that a little bit. They would not
receive both at the same time, but of course, the early retirement
benefit is an actuarially reduced benefit, and the disability benefit
is not.

They would receive a higher benefit if they are awarded dis-
ability benefits, and then at their full retirement age, they just con-
vert into the regular retirement program, but maintaining that
higher benefit level.

Mr. MARCHANT. Are any of these things taken into consider-
ation when the initial claim is made? It would be a very small cost
for a person to have a combination of partial disability benefit and
an early retirement benefit, and why would someone wait one, two
or three years and appeal their claim if they are going to reach the
threshold of retirement anyway?

Yes, ma’am?
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Ms. EKMAN. Thank you, Congressman. A person—as Dr.
Maestas said, if | am 62 and | go and apply for retirement benefits,
I am going to receive a reduced benefit. That will happen for as
long as I receive benefits.

As an individual, | am entitled to get disability benefits until |
reach my full retirement age, which | would point out is now 66
for people who are retiring now, and will go up to 67.

It is a big disadvantage to me in terms of my income if | applied
for retirement at that point.

In the SSA evaluation for disability, there is a piece that takes
age into account, in the vocational guidelines.

That is considered from that perspective when someone comes in
and applies, but it is up to the individual to decide whether they
want to apply for early retirement or disability, and if it is an indi-
vidual who has a disability, it is in their best interest to apply for
disability because their benefit will be at the higher level, as op-
posed to reduced for the remainder of their life.

Mr. MARCHANT. Okay. Thank you. Thank you, Mr. Chairman.

Chairman JOHNSON. You bet. Mr. Becerra, do you have a clari-
fication question?

Mr. BECERRA. Yes. | just wanted to be sure. Dr. Maestas, |
think during some questioning by Mr. Berg, when you were talking
about the appeals process, | think you may have mentioned there
is an automatic appeal.

There are not any automatic appeals, although a lot of claimants
ultimately do file for appeal, but there is no automatic right to ap-
peal a case to a higher level.

I just wanted to clarify that. That is the case; correct?

Dr. MAESTAS. The appeals channel is open to everybody, but
there is no automatic appeal. They decide themselves whether or
not to pursue an appeal.

Mr. BECERRA. Right. In other words, it does not go to appeal
immediately if the decision is against you. You have to actually——

Dr. MAESTAS. You have to initiate the appeal.

Mr. BECERRA. Correct.

Chairman JOHNSON. Their lawyer decides.

Mr. BECERRA. Ms. Ekman.

Ms. EKMAN. If | could also just clarify, I do not have the exact
number in front of me, but will be happy to get that to you, but
a significant portion of people who are denied at the initial level
choose not to continue on appeal.

I think that is an important point, that we are not getting 100
percent appeals of denials.

Mr. BECERRA. That is my understanding as well. If you could
provide those numbers to the Committee, | think that would be
helpful.

Dr. MAESTAS. | have those numbers from our data. It is two-
thirds, almost two-thirds, 65 percent that do pursue an appeal of
the initial denial, as of 2005/2006.

Chairman JOHNSON. They do appeal?

Dr. MAESTAS. One-third do not.

Mr. BECERRA. If you could provide those numbers, that would
be great.
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Dr. MAESTAS. Those are in my testimony, in the written re-
marks.

Mr. BECERRA. Thank you. Thank you, Mr. Chairman.

Chairman JOHNSON. Thank you. Again, | want to thank you all
for being here and your testimony.

I look forward to continuing this discussion on ways to secure the
future of this vital program at our next hearing, which will focus
on what happens when someone appeals a denied claim.

I want to thank you all again for being here. We appreciate it.
Great time to see the trees outside. You have perfect timing.

With that, the Subcommittee stands adjourned.

[Whereupon, at 12:14 p.m., the Subcommittee was adjourned.]

[Questions for the Record follow:]



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132

————

[Submissions for the Record follows:]



133

AFGE, Statement



134



135



136



137



138



139



140



141



142

University at Buffalo Law School, Statement



143



144



145



146



147



148



149



150

what extent the medical records have to discuss the claimant’s obesity. For instance, single
references in the claimant’s file to his or her obesity may be insufficient to establish obesity as a
severe impairment.’® Additionally, in Guadalupe v. Barnhart, the ALJ did not have to consider
the claimant’s obesity where the claimant’s medical records described her as obese, but she was
not diagnosed as obese nor did the claimant’s doctors suggest her obesity contributed to her other
impairments.” The second problem is that the ALJ may also expect the medical records to not
only diagnose the claimant with obesny, but also to discuss the impact of the claimant’s obesity
on health or functional limitation.”” More specifically, the claimant may have to produce
medical records that explicitly discuss how the claimant’s obesity affects her ability to work. 3

CONCLUSION

Two reforms are necessary. First, the Agency should revise its protocols for the evaluation of
obesity so that greater accuracy and consistency in decision making can be achieved. My second
conclusion is that the Agency should develop other criteria in addition to BMI that can be used to
evaluate the epidemiological link between fatness and health.

Please let me know if I may provide you with any further information regarding my research.

Regards,

Chris Pashler

could have established the connection between her obesity and her work-related limitations. Rutherford, 399 F, 3d
at 554, See also Rickabaugh v. Asirue, 20010 WL 1142041 (2010)(physician concluded severe reduction in maximal
ventilatory volume on pulmonary function test but the claimant dialed to submit additional evidence).
* See e.g., Bowser v. Commissioner of Social Security, 121 Fed. Appx. 231, 236 (9th Cir. 2005 )medical record
contained one reference from the lrl'atmg phymcmn that the claimant was obese); Prochaska v. Barnhart, 454 F 3d
731, 737 (Tth Cir. 2006 one ing phy i clai as obese, and other medical reports relied upon
by ALJ noted claimant’s height and weight).

Guadalupe v. Barnhart, 2005 WL 203380 No. 04-CV-7644 (S.D.N.Y. Aug. 24, 2005).
¥ See Wiese v. Astrue, 552 F. 3d 728, 732-33 (&th Cir. 2009} claimant’s medical records indicated she had been
diagnosed with obesity, but records did not suggest what the impact was on other impai ts or what the limiti
effect of her obesity was).
* Cranfield v. Comm. of Soc. Sec., 57 F. 3d 500, 504 (3d Cir. 2009).




151
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Ruth Kolb, Statement
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