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United States House Committee on

Ways & Means

FOR IMMEDIATE RELEASE CONTACT: 202-225-3625
February 29, 2024
No. TAX-03

Chairman Smith and Tax Subcommittee Chairman Kelly
Announce Subcommittee Hearing on OECD Pillar 1: Ensuring the Biden
Administration Puts Americans First

House Committee on Ways and Means Chairman Jason Smith (MO-08) and Tax Subcommittee
Chairman Mike Kelly (PA-16) announced today that the Subcommittee on Tax will hold a
hearing to consider the Biden Administration’s negotiations on OECD Pillar 1 and related public
input by stakeholders and experts. The hearing will take place on Thursday, March 7, 2024, at
2:00 PM in 1100 Longworth House Office Building.

Members of the public may view the hearing via live webcast available at
https://waysandmeans.house.gov. The webcast will not be available until the hearing starts.

In view of the limited time available to hear the witnesses, oral testimony at this hearing will be
from invited witnesses only. However, any individual or organization not scheduled for an oral
appearance may submit a written statement for consideration by the Committee and for inclusion
in the printed record of the hearing.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit written comments for the
hearing record can do so here: WMSubmission@mail.house.gov.

Please ATTACH your submission as a Microsoft Word document in compliance with the
formatting requirements listed below, by the close of business on Thursday, March 21, 2024.
For questions, or if you encounter technical problems, please call (202) 225-3625.
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FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As
always, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission but reserves the right to format it
according to guidelines. Any submission provided to the Committee by a witness, any materials
submitted for the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission not in compliance with
these guidelines will not be printed but will be maintained in the Committee files for review and
use by the Committee.

All submissions and supplementary materials must be submitted in a single document via email,
provided in Word format and must not exceed a total of 10 pages. Please indicate the title of the
hearing as the subject line in your submission. Witnesses and submitters are advised that the
Committee relies on electronic submissions for printing the official hearing record. All
submissions must include a list of all clients, persons and/or organizations on whose behalf the
witness appears. The name, company, address, telephone, and fax numbers of each witness must
be included in the body of the email. Please exclude any personal identifiable information in the
attached submission.

Failure to follow the formatting requirements may result in the exclusion of a submission. All
submissions for the record are final.

ACCOMMODATIONS:

The Committee seeks to make its facilities accessible to persons with disabilities. If you require
accommodations, please call 202-225-3625 or request via email to

WM Submission@mail. house.gov in advance of the event (four business days’ notice is
requested). Questions regarding accommodation needs in general (including availability of
Committee materials in alternative formats) may be directed to the Committee as noted above.

Note: All Committee advisories and news releases are available on the Committee website at
http://www.waysandmeans.house.gov/.
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OECD PILLAR 1: ENSURING THE BIDEN
ADMINISTRATION PUTS AMERICANS FIRST

THURSDAY, MARCH 7, 2024

HouseE oF REPRESENTATIVES,
SUBCOMMITTEE ON TAX,
CoMMITTEE ON WAYS AND MEANS,
Washington, DC.

The subcommittee met, pursuant to call, at 2:50 p.m., in Room
1100, Longworth House Office Building, Hon. Mike Kelly [chair-
man of the subcommittee] presiding.

Chairman KELLY. So we just finished a voting series, and |
think that more of our folks will be here.

I want to thank you all for being here today. This is incredibly
important, some of the things we get a chance to talk about, and
the issue today, to me, is incredible. | think this is one of the most
complicated issues that has come up.

And, while | try to avoid that when | am back home, people will
still ask me to do it, and | say, listen, I live in a world of acronyms.
I have no idea—neither do you—as to what is going on, but we will
try to address at least the start of it today on a global tax situation
that makes no sense to me for America.

So | want to thank you all for being here today. We will be talk-
ing about OECD'’s Pillar 1 negotiations. And | am looking forward
to the opportunity from my colleagues on both sides of the aisle
and myself to hear our witnesses’ testimony and perspective on
OECD Pillar 1 and what the Biden administration’s negotiations
mean for America.

So just clearly starting off—and 1 asked Elise who put all this
together who—she serves with me in our office—if you could put
some glossary together so we can look at all these acronyms and
give us some kind of an idea of what it is that we are talking
about, and it is almost impossible to do. But the Organisation for
Economic Co-operation and Development is the OECD.

The Biden administration is negotiating a bad business deal for
America where U.S. companies and taxpayers will foot the bill.
This Pillar 1 deal negotiated at the Organisation for Economic Co-
operation and Development and was originally intended to elimi-
nate the digital service tax to create a fair playing field globally,
but, in reality, their proposal will not equalize the playing field.
This tax burden will fall disproportionately on American compa-
nies, which are nearly half of the largest and most profitable in the
world.

I brought several things today that are just props, and if we
can—do we have the one?

@
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So this is Atlas with the whole world on his back. And instead
of Atlas, let's imagine this as America. And, somehow, we are sad-
dled with the idea that, if it is to be, it is up to us, and we must
be the participants at an unusual level in order to make some of
these things work.

I am sorry. | was born in America. My business is all America.
Everything | have done is America. And, if it hadn't been for Amer-
ica, there would probably be not the world that exists today be-
cause of World War | and World War Il, and we continue down a
road which is really scary.

The Biden Treasury Department has worked with OECD and for-
eign governments to cramp this Pillar 1 proposal instead of with
the legislative body which represents the Americans that will have
to pay for this deal. And, in my eyes, the worst part of this negotia-
tion is Treasury's complete lack of cooperation with Congress on
OECD Pillar 1.

The Biden administration leapfrogged Congress and put the in-
terest of foreign governments ahead of the concerns of the men and
women elected to represent Americans’ taxpayers. We will do our
due diligence to protect American companies and consumers and
ensure they get a good deal.

Let's state the facts here. Two-thirds majority is required in the
Senate for enactment of Pillar 1. In today’s political environment,
it is hard to believe that we can get that much support even on
naming a post office, let alone an international tax treaty. It is sim-
ply not feasible without taking into consideration frequent and sig-
nificant input from Congress.

The aspect | find most ironic, Pillar 1 falls apart without the
United States’ invested interest. Literally, the proposal written by
OECD requires the United States to be involved in the final deal.
But why, they ask. Without America’s taxing rights under a—Pillar
1 collapses. That tells me everything | need to know.

And, if we can, we will give Atlas a break. | just want you to look
at the number of countries that are involved with this, and it
would be an interesting exercise for somebody to take a look at this
and understand, where is America? Who props up—there are 145
different countries. 1 mean, I am trying to look at some of these
and, quite frankly—and not that | am uneducated, but | have no
idea who these countries are, where they are located, and more
critically, why is it involved in any kind of a tax policy that we are
trying to develop?

So thank you.

Now, the Biden administration needs to be transparent with
Congress on strategy on Pillar 1. Congress has requested revenue
estimates from the Biden administration. They have failed to follow
through on this request.

Previously, Secretary Yellen acknowledged that, if enacted, Pillar
1 would reduce U.S. revenues. Through Treasury’s public comment
period, U.S. businesses pointed to significant flaws with Pillar 1.
Now, I am concerned that the Biden Treasury is putting the inter-
est of foreign governments before U.S. businesses and the Amer-
ican economy. Just this week in The Wall Street Journal, it was
noted, the benefit to America still hasn't appeared from the OECD
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deal that Treasury and Secretary Yellen just signed the United
States up for. So we still don’'t know, how does that help us.

But the facts are simple. Through Pillar 1 negotiation, U.S. com-
panies would bear far more than our fair share out of the 145 coun-
tries involved. And, confirmed this week by JCT estimates, more
specifically, if Pillar 1 would have been in place in 2021, the U.S.
would have lost $1.4 billion in tax revenues.

At the end of the day, folks, this is about the U.S. economy’s se-
curity. Is the Biden administration going to sacrifice the financial
success of U.S. businesses in our economy for international ac-
counting bureaucrats’ approval or for Europe to benefit from our
economic success?

We are not going to stand by idly and watch the Biden adminis-
tration and Treasury Department sacrifice American tax dollars for
political gain, and 1 believe we will find out today that my col-
leagues feel exactly the same way. This deal diminishes the eco-
nomic security of the United States at a time of global instability,
and we just cannot take that risk.

I look forward to hearing from our panel of witnesses to discuss
with this subcommittee their expertise when it comes to OECD and
international tax, and | really appreciate their outlook on Pillar 1.

So now | would like to recognize my friend from California, Mr.
Thompson, for his opening statement.

Mr. THOMPSON. Chairman Kelly, thank you very much for
holding today’'s hearing. And thank you to all the witnesses for
being here today.

Today's hearing is about a topic of great importance. It is a very
technical and weedy topic, but that is exactly what this sub-
committee is for: doing a deep dive on some of the thorniest tax
topics facing our Nation.

The proliferation of digital service taxes over the past 5 years is
concerning to members on both sides of the aisle. These taxes, as
imposed, discriminate against some of the most innovative Amer-
ican-built businesses and act as a quick and politically convenient
revenue grab for the governments who impose them.

Pillar 1 of the OECD'’s Inclusive Framework is the world's at-
tempt to agree to roll back these discriminatory taxes by creating
a novel framework to reallocate a share of the most profitable com-
panies’ profits to the jurisdictions where their customers live.

The human resources that have been put into devising this
brand-new international tax frame are astounding. The Biden ad-
ministration and other delegates at the OECD should be com-
mended for their tireless dedication to the task. Their goal is an
admirable one: providing stability to the international tax system.

With a stable tax system, everyone wins. Business wins when it
knows what its tax bill will be when it seeks to invest in foreign
markets. Governments win when they know they can rely on a sta-
ble revenue stream to fund their operations. And everyone wins
when we avoid costly and protracted transfer pricing disputes,
which wastes both government and private resources.

Any multilateral negotiation such as this one discussed here is
bound to be a tough one. No doubt, members will be discussing the
JCT's report that was released to accompany this hearing showing
that the flow of funds between the United States and other juris-
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dictions will generally be negative for the U.S. We are, in JCT’s es-
timation, going to be losing $1.4 billion each year under the Pillar
1 agreement.

For some, that might be the end of the discussion. Why give up
revenue to other countries, they will ask. My view is that we need
to understand the benefits of the agreement and not just look at
the cost. What are the benefits of the international stability the
agreement could potentially provide? For instance, Amount B, if
other countries will accede to the Biden administration’s “red line”
to make Amount B mandatory, could present a real benefit for U.S.
businesses by significantly reducing transfer pricing disputes.

And, perhaps more important, those who look at the JCT report
and say that we should pack our bags and go home should ask
themselves, what is the alternative? Are advocates for abandoning
Pillar 1 then suggesting that the patchwork of DST that will doubt-
lessly spring into place are preferable to the Pillar 1 proposal? And,
if not, how do you believe that the United States can stave off
those taxes?

To be clear, I am not arguing that the administration should sign
just any agreement. A final Pillar 1 deal must provide protection
against unilateral DST and promote a high level of tax certainty
and stability without conceding on key U.S. interests.

That being said, the questions | have raised are serious ones that
must be addressed if one advocates abandoning the OECD process,
and the very nature of those questions is why | remain supportive
of the administration staying at the table and devoting themselves
to this crucially important endeavor. As they say, if you are not at
the table, you are on the menu.

And, Mr. Chairman, before | yield back, | would just like to ask
that if we do this again, | would hope that we would invite the
Treasury Department who is representing us at the OECD matter.
If you recall, we had them before when we discussed this, and |
found them to be very helpful.

Again, Mr. Chairman, thank you. Thank you, witnesses. And I
yield back.

Chairman KELLY. Thank you. And Mrs. Yellen will be here very
quickly at the beginning of April, so we will have a chance to talk
to her about that.

I would like now to introduce the panel. Let me tell you—thank
you all for being here. You give up a day of your life to come here.
Now, clocks and calendars don't seem to matter in this business.
We had it scheduled for 2 o'clock, but then we were asked to go
and vote, which is kind of really why we were elected. So | want
to thank you for coming here today to discuss with us what | find
to be a very complicated issue.

But Megan Funkhouser is with us today, and she is the senior
director of Policy, Tax, and Trade at the Information Technology
Industry Council. Rick Minor is senior vice president and inter-
national tax counsel at the United States Council for International
Business. Thank you.

Gary Sprague is partner at Baker & McKenzie. Daniel Bunn is
president and CEO of the Tax Foundation.
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Thank you all for joining us today. Your written statements will
be part of today’s hearing, and you each have 5 minutes to deliver
your oral remarks.

Ms. Funkhouser, please.

STATEMENT OF MEGAN FUNKHOUSER, SENIOR DIRECTOR OF
POLICY, TAX AND TRADE, INFORMATION TECHNOLOGY IN-
DUSTRY COUNCIL

Ms. FUNKHOUSER. Chairman Kelly, Ranking Member Thomp-
son, and members of the Tax Subcommittee, thank you for the op-
portunity to testify today.

My name is Megan Funkhouser, and I lead international tax pol-
icy for the Information Technology Industry Council, also known as
ITI. In this role, | represent the global technology industry’s per-
spectives before policymakers in the United States and abroad, in-
cluding on the efforts in the OECD/G20 Inclusive Framework that
are the subject of today’s hearing.

ITI's membership comprises leading companies from all corners
of the technology sector, including hardware, software, digital serv-
ices, semiconductor, platform, network equipment, cloud, cyberse-
curity, and other internet- and technology-enabled companies that
drive innovation and rely on technologies to evolve their busi-
nesses.

ITI's membership includes many of the largest U.S. corporate
taxpayers and top investors in research and development, contrib-
uting to U.S. competitiveness and the strength of the U.S. econ-
omy. That is why we greatly appreciate this committee’s leadership
in advancing the pro-growth tax package that passed the House
earlier this year.

Thank you for convening today’'s hearing to discuss updating
international tax rules through Pillar 1. ITI greatly appreciates
members’ interest in and engagement with the Inclusive Frame-
work’s efforts, from participating in meetings in Paris and Berlin,
to encouraging the Treasury Department to hold a consultation on
the draft Multilateral Convention to implement Amount A of Pillar
1, as well as sending many congressional letters and statements,
particularly those expressing strong bipartisan opposition to digital
services taxes.

Absent robust U.S. engagement, including that of Congress,
there is little chance of resolving outstanding issues with Pillar 1
and crafting a final package that provides certainty and predict-
ability for taxpayers. That is why | am glad the committee is hold-
ing this hearing today.

All of ITI's member companies rely on clear and established tax
rules to innovate and grow their operations. However, the prolifera-
tion of digital services taxes has contributed to the fragmentation
of the international tax system by departing from long-standing
international tax norms such as neutrality, efficiency, certainty,
and simplicity.

The first generation of digital services taxes targeted globally en-
gaged companies that provide services like digital advertising and
digital intermediary services. Subsequent iterations expanded to
capturing nearly all nonresident companies engaging with the mar-
ket. We have also seen governments adopt novel approaches to in-
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troduce extraterritorial means of corporate taxation, which con-
tribute to uncertainty and instability for taxpayers.

Congress’ consistent bipartisan opposition to digital services
taxes and other novel approaches has undoubtedly helped to stem
the further proliferation of these damaging measures, as have the
Office of the U.S. Trade Representative’'s Section 301 investiga-
tions.

Ultimately, global tax policy challenges require global tax policy
solutions, which is why ITI supports reaching a multilateral con-
sensus-based solution that withdraws digital services taxes and
prevents their future introduction.

In light of alternatives, ITI sees potential in the draft Multilat-
eral Convention for developing a multilateral consensus-based
framework to alleviate the negative consequences of the increas-
ingly fragmented and controversy-heavy international tax environ-
ment.

I would like to request to submit ITI's response to Treasury's
consultation for the record, but want to highlight here three buck-
ets: one, relieving double taxation; two, securing the removal of dig-
ital services taxes and relevant similar measures; and three, ensur-
ing tax certainty.

First, ITI firmly believes that income should be taxed once, with
concerns of the extent of relief in some circumstances where a com-
pany is already paying taxes on residual profits in a jurisdiction,
as well as the menu of options and limited commitments that gov-
ernments have to fully relieve double taxation.

Two, on the removal of digital services taxes, ITI recommends
strengthening the definition of prohibited measures to reduce sub-
jectivity, as well as introduce an enforcement mechanism to give
greater weight to the political commitment to withdraw a digital
services tax or relevant similar measure.

Third, and finally, the approach under consideration in Pillar 1
would represent a significant overhaul of international tax rules.
Providing certainty, particularly advanced certainty, for taxpayers
and tax administrations alike as they adapt to new rules will be
critical for supporting an environment that fosters investment and
innovation.

Taking a step back to consider the bigger picture, ITI also sup-
ports extending the standstill on the imposition of newly enacted
digital services taxes, discouraging the Canadian Government from
advancing its digital services tax proposal, securing a robust
Amount B, and confirming the treatment of Pillar 1 taxation for
the purposes of Pillar 2.

Again, absent robust U.S. engagement, including that of Con-
gress, there is little chance of resolving these outstanding issues
and crafting a final package that provides certainty and predict-
ability for taxpayers.

Thank you, again, for the invitation to testify. |1 look forward to
answering your questions.

[The statement of Ms. Funkhouser follows:]
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Chairman Kelly, Ranking Member Thompson, and members of the Tax Subcommittee, thank
you for the opportunity to testify today.

My name is Megan Funkhouser and | lead international tax policy for the Information
Technology Industry Council (ITI).! In this role, | engage with policymakers in the United
States and abroad to advance ITI member priorities in the international tax policy space,
including the efforts in the Organisation for Economic Co-operation and Development
(OECD)/G20 Inclusive Framework (IF) that are the subject of today’s hearing.

ITI represents 80 of the leading information and communications technology (ICT)
companies worldwide, serving as the ICT industry’s premier advocate and thought leader in
the United States and around the globe. ITI’'s membership comprises leading innovative
companies from all corners of the technology sector, including hardware, software, digital
services, semiconductor, network equipment, cloud, cybersecurity and other internet and
technology-enabled companies that rely on ICT to evolve their businesses. ITI’'s membership
includes many of the largest U.S. corporate taxpayers and top investors in research and
development, contributing to U.S. competitiveness and the strength of the U.S. economy.?

ITI greatly appreciates Congress’s interest in and engagement with the IF’s efforts, including
through today’s hearing, your Committee’s participation in meetings in Paris and Berlin,
encouraging the U.S. Treasury Department to hold a consultation on the draft Multilateral
Convention to Implement Amount A of Pillar One (MLC), and many congressional letters and
statements, particularly the strong, bipartisan opposition to digital services taxes (DSTs).
Absent robust U.S. engagement, including that of Congress, there is little chance of
resolving outstanding issues and crafting a final package that provides certainty and
predictability for the global technology industry. That is why today’s hearing is an important
opportunity, and ITl looks forward to continuing the conversation.

ITI’s Engagement with the OECD/G20 Inclusive Framework

Where the international tax system has traditionally based taxation on where companies
have a physical presence, digitalization can enable value creation and engagement of users
far beyond that physical presence. This has led to Pillar One negotiations in the IF to update
the longstanding norms that anchor the international tax system to better reflect the
digitalization of the economy and bring greater taxing rights to market jurisdictions.
Simultaneously, a number of governments adopted DSTs and other problematic unilateral

1 The Information Technology Industry Council (ITl) is the premier global advocate for technology, representing
the world’s most innovative companies. Founded in 1916, ITl is an international trade association with a team
of professionals on four continents. We promote public policies and industry standards that advance
competition and innovation worldwide. Our diverse membership and expert staff provide policymakers the
broadest perspective and thought leadership from technology, hardware, software, services, and related
industries. Visit https://www.itic.org/ to learn more.

2 Marty Sullivan, “Which Corporations Pay The Most Federal Income Tax?” Tax Notes (and Forbes), November
3, 2023, https://www.forbes.com/sites/taxnotes/2023/11/03/which-corporations-pay-the-most-federal-
income-tax/?sh=52b792103c61.

6 ITI Promoting Innovation Worldwide ) itic.org
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tax measures that attempt to ring-fence the digital economy for taxation purposes and
contravene international tax and trade norms in similar ways: applying to gross revenues
instead of net profits; multiple revenue thresholds and other stipulations that target largely
non-resident, globally-engaged companies; and a narrow scope of covered digital activities
that largely excludes domestic competitors from liability. The proliferation of DSTs and other
problematic unilateral tax measures poses a growing threat to the competitiveness of U.S.
companies, and the unilateral measures currently in effect have real material impacts on
their operations.

ITI views the IF as the best-positioned venue to address the tax challenges arising from the
digitalization of the global economy, and ITI and its members are committed to supporting
the IF’s efforts to establish a multilateral, consensus-based, and principles-based solution to
those challenges. Over the years, ITI has contributed to the IF’s work by developing
consultation responses to negotiators’ questions and proposals, participating in public
meetings, and publishing principles to guide negotiators as they undertake significant
reforms to the international tax system.? The release of the draft MLC in October 2023
marked the first time that taxpayers and other stakeholders could review the draft package
in its entirety; the global technology industry applauds Congress for encouraging the U.S.
Department of the Treasury to hold a public consultation on the draft package.

Putting Pillar One into Context

The OECD has been hosting discussions for comprehensive international tax reform for more
than a decade. Beginning in 2013 at the direction of the G20 and with input from OECD
members, the OECD’s Base Erosion and Profit Shifting (BEPS) project identified a set of
actions with the intent of eliminating double taxation and double non-taxation, improving
tax transparency, and improving dispute resolution, among other goals. While participating
jurisdictions produced many outcomes that were endorsed by G20 Leaders in November
2015 (some of which are reflected in the 2017 Tax Cuts and Jobs Act), they decided to
establish a longer timeline to address Action 1: Tax Challenges Arising from Digitalisation,
and the G20 directed the OECD to invite non-G20 jurisdictions to join in implementing the
BEPS outcomes and contributing to discussions in what is now the IF.

In 2017, the IF restarted its work to address the tax challenges arising from the digitalization
of the global economy, now known as the Two-Pillar Approach. Pillar One, the topic of
today’s hearing, comprises several components: Amount A, which reallocates new taxing
rights for certain residual profits to market jurisdictions; Amount B, which intends to simplify
transfer pricing rules for companies and tax authorities, particularly in low-capacity
countries; mechanisms to eliminate double taxation and provide for dispute prevention and

3 Notable ITI engagement includes the December 2023 response to the U.S. Treasury consultation on the draft
MLC to Implement Amount A of Pillar One, the August 2023 comment on the IF's Amount B public consultation
document, the January 2023 comment on the IF’s draft provisions on digital services taxes and other relevant
similar measures, the August 2022 comment on the IF’s Progress Report on Amount A, the September 2022
presentation at the IF’s public consultation meeting on the Progress Report on Amount A, and the May 2020
publication of ITI’s principles for the IF’'s Two-Pillar discussions.
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resolution; and the removal of DSTs and relevant similar measures (RSMs). In October 2023,
the IF released the draft MLC, the Explanatory Statement to the MLC, and the Understanding
on the Application of Certainty for Amount A of Pillar One as well as a statement committing
to the release of final MLC text by the end of March 2024.

In light of alternatives, ITI sees potential in the draft MLC for developing a multilateral,
consensus-based framework to alleviate the negative consequences of the increasingly
fragmented and controversy-heavy international tax environment.

ITI put forward the following Pillar One-related priorities and objectives as key feedback to
the U.S. Treasury Department’s consultation to guide the Department’s engagement in the
IF and contribute to its future consideration of a MLC:

e Improve and complete the draft MLC. ITI draws particular attention to achieving
better balance between administrability and precision in the revenue sourcing rules,
providing more double taxation relief through the marketing and distribution profits
safe harbor (MDSH), clarifying that a measure can be a DST or RSM if the scoping
and/or burden of collections primarily falls on non-resident taxpayers, making clear
that significant economic presence (SEP) measures are not appropriate for any
taxpayer, and strengthening Contracting Parties’ commitment with respect to
subnational taxes. ITlI encourages the IF to further consider an enforcement
mechanism to ensure the standstill and rollback of DSTs and RSMs occurs. We also
note with concern the outstanding issues in the MDSH section, as these issues have
significant bearing on the overall effectiveness of Amount A.

e Extend the standstill on the imposition of newly enacted DSTs and RSMs. ITI
strongly supports extending the standstill on the imposition of DSTs and RSMs, as it
provides for a more stable tax environment in the interim and reduces the risk of
perverse incentives that may derail finalization of the project. The U.S. Treasury
Department should continue pushing for the IF to provide an explicit extension of the
standstill through the earlier of December 31, 2025 (to provide sufficient time for the
IF to achieve consensus on all material aspects of the MLC) or the coming into force
of the MLC. While the October 2021 Statement’s standstill expired on December 31,
2024, the December 2023 Statement noted that the IF’s ongoing work included
consideration of the standstill.*

e Dissuade the Canadian government from adopting a DST. Despite significant
milestones in the IF, the Canadian government continues to reiterate its interest in
advancing a DST. ITI continues to call on Congress, the U.S. Treasury Department, and
U.S. interagency partners to encourage the Canadian government to fully drop its

4 “Update to Pillar One timeline by the OECD/G20 Inclusive Framework on BEPS,” December 18, 2023,
https://www.oecd.org/tax/beps/update-pillar-one-timeline-beps-inclusive-framework-december-2023.pdf.
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consideration of a DST and respect its commitment to realizing a multilateral,
consensus-based solution through the IF.

e Finalize Amount B and commit to expanding initial scoping. ITlI continues to
appreciate the U.S. emphasis on the need for a robust Amount B to fulfill the Pillar
One package. Amount B has a critical role to play in securing tax certainty and
facilitating a more predictable and stable international tax landscape. Since the U.S.
Treasury Department consultation, the IF released the Report on Amount B, which
outlines a “simplified and streamlined approach” for applying the arm’s length
principle to in-country baseline marketing and distribution activities. While the IF’s
release of the report on Amount B is a start, ITl seeks a commitment from the U.S.
Treasury Department to develop an explicit roadmap for expanding Amount B’s
coverage, particularly for services and intangible goods and services, and providing
for a more consistent adoption across jurisdictions.

e Confirm the treatment of Pillar One taxation for the purposes of Pillar Two. The
Commentary to the Global Anti-Base Erosion (GloBE) Model Rules supports the
application of Amount A before the GloBE Rules and the alighment of market
jurisdiction tax with related GloBE Income but also foreshadows the development of
further administrative guidance to address the treatment of Pillar One taxation.” The
U.S. Treasury Department should work with the IF to prioritize developing
administrative guidance to make clear the treatment of Pillar One taxation for the
purposes of Pillar Two.

Suggestions to Improve the draft Multilateral Convention for Amount A of Pillar One
Continued, robust U.S. engagement can help make the difference in improving the MLC and
securing a more certain and predictable international tax environment. Evidence of
improvements from past drafts includes making sourcing rules more administrable,
expanding matters in scope of dispute resolution, and tightening language around criteria to
identify DSTs and RSMs. While ITI’'s comment letter to the U.S. Treasury Department has
been submitted for the record, below are key recommendations related to preventing
double taxation, identifying and providing for the withdrawal of DSTs and RSMs, and
providing for tax certainty.

Preventing double taxation

The MDSH is meant to prevent double counting by adjusting downward a
government’s allocation under Amount A for the other ways in which a government
may already be taxing a company’s residual profits. A robust MDSH is critically
important to a successful Amount A and should account for withholding taxes in a

5 GloBE Model Rules Commentary on Article 4.2 at paragraph 29: “Tax on net income of a Constituent Entity
under Pillar One would be treated as a Covered Tax under the GloBE Rules as a tax with respect to income or
profits. Because Pillar One applies before the GloBE Rules, any income tax with respect to Pillar One
adjustments will be taken into account by the Constituent Entity that takes into account the income associated
with such Tax for purposes of calculating its GIoBE Income or Loss.”
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meaningful way. However, the number of unresolved issues related to withholding
taxes is concerning given the importance of double taxation relief and the overall
effectiveness of Amount A.

As drafted, there is a considerable gap between the initiation of nexus for Amount A
allocations (EUR 1 million (approximately USD 1.08 million) or EUR 250,000
(approximately USD 271, 000) for certain jurisdictions) and the application of MDSH
(EUR 50 million or approximately USD 54.3 million), which limits the effectiveness of
the MDSH as it will not be available in many jurisdictions and in-scope taxpayers will
bear a significant compliance burden. ITI suggests the IF remove the thresholds
altogether for application of the MDSH or, at a minimum, establish the same
threshold for receiving an Amount A allocation and benefitting from MDSH.

In a similar vein, the global technology industry continues to view the “jurisdictional
offset percentage” in Article 5(d) as undermining the guiding principles behind the
MDSH. The jurisdictional offset percentage reduces a taxpayer’s MDSH by different
percentages based on ratios considering payroll and depreciation. Instead, ITI
recommends that the jurisdictional offset percentage be eliminated or set at 100%
in all cases, and that Amount A should be adjusted for 100% of the withholding tax
paid in a jurisdiction.

The draft MLC allows for significant flexibility in domestic laws that may yield double
taxation. First, governments can choose to provide relief through the exemption
method or the credit method. Industry has consistently called for the exemption
method as the only means of eliminating double taxation and maintains that position
with regard to the MLC. Second, if the IF continues to allow for the credit method,
then there should be strong guardrails to ensure that double taxation relief is actually
realized in a reasonable amount of time. For example, the rules establish a minimum
of three years for credit carryforwards but do not articulate what happens if the relief
is not achieved in three fiscal years. ITI recommends making credit carryforwards
indefinite until the relief is achieved. Finally, the IF should make clear that
jurisdictions cannot deny other double tax relief as a result of relief being granted
under the MLC.

Identifying and providing for the withdrawal of DSTs and RSMs

ITI strongly welcomes the removal of existing DSTs and RSMs for all companies and
the development of criteria to prohibit the future imposition of such measures. To
increase the effectiveness of this outcome, ITI recommends clarifying that a measure
can be a DST or RSM if the scoping and/or burden of collections primarily falls on
non-resident taxpayers. Similarly, the standard in Article 39.2(b)(ii)(B) of “[having]
the effect of insulating domestic businesses from the application” and the
accompanying statement that the evaluation of the measure will take into account
the “policy objectives of the tax,” introduces more subjectivity into the evaluation of
a measure and could enable the continued introduction of discriminatory measures
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